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INTRODUCTION 

 President of the Arizona State Senate Warren Petersen and Speaker of the Arizona 

House of Representatives Steve Montenegro respectfully move this Court to exclude the 

expert testimony and reports of Plaintiffs’ expert Dr. Daniel Shumer.  Dr. Shumer’s 

opinions are not reliable because he plagiarized them, he lacks the qualifications to offer 

them, and he has presented no objective proof that his opinions represent good science. 

Dr. Shumer plagiarized the majority of the substantive paragraphs in his report.  His 

report contains language that is identical or virtually identical to earlier-filed reports by 

two experts in unrelated litigation.  Despite his extensive plagiarism, Dr. Shumer attempted 

to conceal his plagiarism through inaccurate testimony.  Dr. Shumer repeatedly testified 

that the words in his report were his own.  Although he had not cited either expert report 

that he plagiarized, Dr. Shumer testified that he had cited all the sources he relied on for 

his opinions.  Dr. Shumer even denied reviewing the other expert reports.  And when asked 

point-blank whether he had plagiarized the other experts, Dr. Shumer initially denied it.   

But after he was confronted with the blatant examples, Dr. Shumer admitted that he 

had committed plagiarism under his university’s definition, if that definition applied in this 

case.  Dr. Shumer also admitted that it was a mistake not to cite the other experts. 

Courts around the country have excluded experts who plagiarized other experts and, 

like Dr. Shumer, testified otherwise under oath.  Like the experts in those cases, Dr. Shumer 

should be excluded because of his plagiarism and his attempt to conceal it through 

inaccurate testimony. 

In addition to his plagiarism, Dr. Shumer’s opinions are not reliable because he does 

not have the education, experience, or other necessary qualifications to offer sports 

opinions.  Many of Dr. Shumer’s opinions do not contain any support, such as peer-

reviewed journal articles or independent research.  In fact, only one paragraph in Dr. 

Shumer’s sports opinions contains a citation, and it is to a single journal article that does 

not support all the propositions that Dr. Shumer claims.  This is insufficient and unreliable. 

Dr. Shumer should be excluded from this case. 
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BACKGROUND 

 Dr. Shumer is a key witness for transgender plaintiffs challenging State laws and 

Presidential executive orders.  Dr. Shumer estimates that he has served as an expert witness 

in “about 15” cases around the country.  Deposition of Daniel Shumer, M.D., Feb. 18, 

2025, attached as Exhibit 1, 22:20-23.  Dr. Shumer has never testified in support of a law 

or policy on transgender issues.  Id. at 37:14-17.  Instead, Dr. Shumer has opposed laws in 

more than a dozen States: Alabama, Arizona, Florida, Georgia, Indiana, Kentucky, 

Missouri, New Hampshire, North Carolina, North Dakota, South Carolina, Texas, and 

Utah.  Id. at 24:14-33:8, 39:16-41:16, 247:4-16; Expert Report of Dr. Daniel Shumer, 

M.D., MPH, attached as Exhibit 2, ¶ 14; see also footnote 1, infra.  During the previous 

presidential administration, Dr. Shumer served as an expert witness for the Department of 

Justice in litigation against Alabama.  Ex. 1, 30:9-17.  Now, in at least two pending cases, 

Dr. Shumer is an expert witness against President Trump’s executive order protecting 

children from chemical and surgical mutilation.  Id. at 245:17-246:20; see Washington v. 

Trump, No. 2:25-cv-00244 (W.D. Wash. Feb. 7, 2025), ECF No. 19; PFLAG, Inc. v. 

Trump, No. 8:25-cv-00337 (D. Md. Feb. 18, 2025), ECF 69-50. 

 Dr. Shumer has been paid handsomely for his work.  Over the past 4-5 years, Dr. 

Shumer has received about $150,000 for his testimony against State laws protecting 

children.  Ex. 1, 23:8-11. 

Dr. Shumer plagiarized his opinions. 

At least 22 times found in 19 paragraphs of his expert report, Dr. Shumer plagiarized 

the reports of two experts not involved in this litigation, Dr. Stephen Rosenthal and Dr. 

Joshua Safer.  Id. at 203:24-232:5.  Shockingly, Dr. Shumer plagiarized the majority of the 

substantive paragraphs in his report.  See id. (identifying plagiarism in 19 of Dr. Shumer’s 

34 paragraphs after the “Qualifications and Experience” section, including Ex. 2, ¶¶ 16, 

18, 19, 20, 21, 23, 24, 25, 26, 28, 29, 30, 31, 32, 33, 34, 36, 37, 47). 

Dr. Shumer’s plagiarism is evident by comparing his report (Ex. 2) with the reports 

of Dr. Rosenthal (attached as Exhibit 3) and Dr. Safer (attached as Exhibit 4). 
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Dr. Rosenthal’s April 19, 2022 Declaration 
(publicly filed April 21, 2022) (Ex. 3) 

Dr. Shumer’s October 10, 2024 Report  
(Ex. 2) 

¶ 22: Any attempts to “cure” transgender 
individuals by forcing their gender identity 
into alignment with their assigned sex are 
harmful, dangerous, and ineffective. Those 
practices have been denounced as unethical 
by all major professional associations of 
medical and mental health professionals, 
such as WPATH, the American Medical 
Association, the American Academy of 
Pediatrics, the American Psychiatric 
Association, and the American 
Psychological Association. 

¶ 23: Attempts to “cure” transgender 
individuals by forcing their gender identity 
into alignment with their birth sex are 
harmful and ineffective. Those practices 
have been widely denounced as unethical 
by all major professional associations of 
medical and mental health professionals, 
such as the American Medical Association, 
the American Academy of Pediatrics, the 
American Psychiatric Association, and the 
American Psychological Association, among 
others. 

¶ 24: Due to the incongruence between 
their assigned sex and gender identity, 
transgender people experience varying 
degrees of “gender dysphoria,” a serious 
condition listed in both the American 
Psychiatric Association’s Diagnostic and 
Statistical Manual of Mental Disorders 
(“DSM-5”) and the World Health 
Organization’s International Classification 
of Diseases (“ICD-10”), and has been 
recognized as such for decades. 

¶ 26: Due to the incongruence between 
their assigned sex and gender identity, 
transgender people experience varying 
degrees of gender dysphoria, a serious 
medical condition recognized in the 
American Psychiatric Association’s 
Diagnostic and Statistical Manual of 
Mental Disorders (“DSM-5-TR”) and the 
World Health Organization’s 
International Classification of Diseases 
(“ICD-10”), where it is referred to as “gender 
incongruence.” 

¶ 26: Gender dysphoria is highly treatable 
and can be effectively managed. If left 
untreated, however, it can result in severe 
anxiety and depression, self-harm, and 
suicidality. Spack NP, Edwards-Leeper L, 
Feldmain HA, et al. Children and adolescents 
with gender identity disorder referred to a 
pediatric medical center. Pediatrics. 2012; 
129(3):418-425. Olson KR, Durwood L, 
DeMeules M, McLaughlin KA. Mental health 
of transgender children who are supported in 
their identities. Pediatrics. 2016; 137:1-8. 

¶ 26: Gender dysphoria is highly treatable 
and can be effectively managed. If left 
untreated, however, it can result in severe 
anxiety and depression, eating disorders, 
substance abuse, self-harm, and suicidality. 

¶ 32: Undergoing treatment to alleviate 
gender dysphoria is commonly referred to 
as a transition. The transition process 
typically includes one or more of the 
following three components: (i) social 
transition, including adopting a new name, 
pronouns, appearance, and clothing, and 
correcting identity documents; (ii) medical 

¶ 32: Undergoing treatment to alleviate 
gender dysphoria is commonly referred to 
as transition. The transition process 
typically includes one or more of the 
following three components: (i) social 
transition, including adopting a new name, 
pronouns, appearance, and clothing, and 
correcting identity documents; (ii) medical 
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Dr. Rosenthal’s April 19, 2022 Declaration 
(publicly filed April 21, 2022) (Ex. 3) 

Dr. Shumer’s October 10, 2024 Report  
(Ex. 2) 

transition, including puberty-delaying 
medication and hormone-replacement 
therapy; and (iii) surgical transition, 
including surgeries to alter the appearance 
and functioning of primary- and 
secondary-sex characteristics. 

transition, including puberty-suppressing 
medication (also sometimes referred to as 
puberty-blocking medication) and hormone-
replacement therapy; and (iii) for adults, 
surgeries to alter the appearance and 
functioning primary- and secondary-sex 
characteristics. Surgery is rarely indicated 
for transgender minors.  

 
Dr. Safer’s January 21, 2022 Report and 
Declaration (publicly filed April 21, 2022) 

(Ex. 4) 

Dr. Shumer’s October 10, 2024 Report  
(Ex. 2) 

¶ 17: “Gender identity” is the medical term 
for a person’s internal, innate sense of 
belonging to a particular sex. See Endocrine 
Society Guidelines, Tbl.1 and Safer JD, 
Tangpricha V. Care of transgender persons. N 
Engl J Med 2019; 381:2451–2460, Tbl.1. 

¶ 16: “Gender identity” is the medical term 
for a person’s internal, innate sense of 
belonging to a particular sex. Everyone has 
a gender identity. 

¶ 20: Gender roles are behaviors, attitudes, 
and personality traits that a society (in a 
given culture and historical period) 
designates as masculine or feminine and/or 
that society associates with or considers 
typical of the social role of men or women. 
See Endocrine Society Guidelines Tbl.1. The 
convention that girls wear pink and have 
longer hair, or that boys wear blue and 
have shorter hair, are examples of socially 
constructed gender roles from a particular 
culture and historical period. 

¶ 19: Gender roles are behaviors, attitudes, 
and personality traits that a particular 
society considers masculine or feminine, or 
associates with male or female social roles. 
For example, the convention that girls wear 
pink and have longer hair, or that boys 
wear blue and have shorter hair, are 
socially constructed gender roles from a 
particular culture and historical period. 

¶ 21: By contrast, “gender identity” does 
not refer to a set of socially contingent 
behaviors, attitudes, or personality traits 
that a society designates as masculine or 
feminine. It is an internal and largely 
biological phenomenon. 

¶ 20: By contrast, gender identity is an 
internal and biologically influenced 
phenomenon. It does not refer to socially 
contingent behaviors, attitudes, or 
personality traits. 

¶ 49: By excluding girls who are transgender 
based on “biological sex,” and defining that 
term to mean “reproductive biology and 
genetics at birth,” West Virginia 
categorically prevents girls who are 
transgender from participating on girls’ 
teams regardless of whether they are pre-

¶ 47: By suggesting sex to mean only 
biological sex determined at fertilization 
and revealed in utero or at birth, Arizona 
prevents Plaintiffs from participating on 
girls’ teams because they are transgender 
girls. But the biological driver of average 
differences in athletic performance 
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Dr. Safer’s January 21, 2022 Report and 
Declaration (publicly filed April 21, 2022) 

(Ex. 4) 

Dr. Shumer’s October 10, 2024 Report  
(Ex. 2) 

pubertal, receiving puberty blockers, or 
receiving gender-affirming hormone therapy. 
But based on current research, the primary 
known biological cause of average 
differences in athletic performance 
between nontransgender men as a group 
and non-transgender women as a group is 
circulating testosterone—not “reproductive 
biology and genetics at birth.” A person’s 
genetic makeup and internal and external 
reproductive anatomy are not useful 
indicators of athletic performance and have 
not been used in elite competition for 
decades. 

between men and women is circulating 
testosterone—not a person’s transgender 
status or their biological sex determined at 
fertilization and revealed in utero or at 
birth. A person’s genetic makeup and 
anatomy at birth alone are not reliable 
indicators of athletic performance. 

 These are just a few examples of Dr. Shumer’s plagiarism.  To assist the Court, 

Exhibit 5 contains a counsel-prepared demonstrative of Dr. Shumer’s plagiarism in this 

case based on Exhibits 2, 3, and 4. 

Dr. Shumer admitted that he plagiarized his opinions. 

Dr. Shumer’s employer, the University of Michigan, defines plagiarism as “the 

appropriation of another person’s ideas, processes, results, or words without giving 

appropriate credit.”  Ex. 1, 239:10-14; see also U-M Standard Practice Guide, Procedures 

for Investigating Allegations of Misconduct in the Pursuit of Scholarship and Research 

under SPG 303.03, B.3, attached as Exhibit 6.  After being confronted with his pervasive 

plagiarism, Dr. Shumer admitted that “it’s clear that some of the words I used were used 

from other sources without appropriate credit and that that meets [the University of 

Michigan’s] definition.”  Ex. 1, 240:21-24.  Dr. Shumer questioned whether the University 

of Michigan policy applied to his expert report—which is irrelevant to the definition of 

plagiarism—but he conceded that his actions satisfied the definition.  Id. at 240:14-241:1.  

For that matter, Dr. Shumer’s own definition of plagiarism—“using other people’s work 

without incorporating your own thoughts into it,” id. at 202:19-23—also would apply to 

the paragraphs he took from the reports of Dr. Rosenthal and Dr. Safer. 
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After being confronted with his pervasive plagiarism, Dr. Shumer repeatedly 

admitted that he should have cited the other expert reports.  Id. at 234:1-13, 235:10-11, 

235:25-236:1.  He ultimately recognized that it was a mistake to not do so.  Id. at 234:11-

13. 

Dr. Shumer’s plagiarism does not appear to be confined to this case. 

A cursory review of Dr. Shumer’s expert reports in other cases indicates that this 

case is not the first time that he has used plagiarized material.  For example, paragraphs 

substantially similar to those that Dr. Shumer plagiarized in this litigation have been 

located in his declarations and reports in a dozen other federal cases.1  This means that 

plagiarism questions surround every federal case disclosed by Dr. Shumer, and some that 

he did not disclose, in which he has participated since Dr. Rosenthal and Dr. Safer issued 

their expert reports.  These cases include challenges to other State laws as well as President 

Trump’s executive orders. 

 
1 Expert Declaration of Daniel Shumer, M.D., PFLAG, Inc. v. Trump, No. 8:25-cv-337 (D. 
Md. Feb. 18, 2025), ECF No. 69-50, ¶¶ 27-29, 31, 38, 46, 48, 52, 55, 59; Expert Declaration 
of Daniel Shumer, MD, Washington v. Trump, No. 2:25-cv-244 (W.D. Wash. Feb. 7, 
2025), ECF No. 19, ¶¶ 27-29, 31, 38, 46, 48, 52, 55, 59; Expert Report of Daniel Shumer, 
M.D., Voe v. Mansfield, No. 1:23-cv-864 (M.D.N.C. Oct. 10, 2024), ECF No. 138-19, ¶¶ 
27-29, 31, 37, 45, 47, 50, 53, 58; Expert Declaration of Daniel Shumer, M.D., Misanin v. 
Wilson, No. 2:24-cv-4734 (D.S.C. Aug. 30, 2024), ECF No. 7-4, ¶¶ 25-27, 35, 39, 43, 46, 
50, 55, 58; Declaration of Daniel Shumer, M.D. in Support of Plaintiffs’ Motions for 
Preliminary Injunction and Plaintiff Parker Tirrell’s Motion for Temporary Restraining 
Order, Tirrell v. Edelblut, No. 1:24-cv-251 (D.N.H. Aug. 16, 2024), ECF No. 7-6, ¶¶ 14, 
16-17, 19, 21, 23-27, 29-30; Plaintiff-Intervenor United States’ Disclosure of Expert 
Testimony of Daniel Shumer, MD, MPH, Boe v. Marshall, No. 2:22-cv-184 (M.D. Ala. 
June 24, 2024), ECF No. 592-14, ¶¶ I.2-5, III.1, IV.1, IV.3, IV.5-6, IV.9; Expert Report of 
Dr. Daniel Shumer, MD, MPH, Roe v. Cunico, No. 4:20-cv-484 (D. Ariz. Nov. 17, 2023), 
ECF No. 233-2, ¶¶ 18, 22, 24-34; Declaration of Daniel Shumer, M.D., Koe v. Noggle, No. 
1:23-cv-2904 (N.D. Ga. June 29, 2023), ECF No. 2-8, ¶¶ 24-27, 37, 42, 46, 49, 53, 59; 
Declaration of Daniel Shumer, M.D., Doe v. Thornbury, No. 3:23-cv-230 (W.D. Ky. May 
22, 2023), ECF No. 17-1, ¶¶ 25-27, 35, 39, 43, 46, 50, 56; Expert Declaration of Daniel 
Shumer, M.D., Doe v. Ladapo, No. 4:23-cv-114 (N.D. Fla. Apr. 24, 2023), ECF No. 30-4, 
¶¶ 24-27, 35, 39, 43, 46, 50, 56; Expert Declaration of Daniel Shumer, M.D., K.C. v. The 
Individual Members of the Med. Licensing Bd. of Indiana, No. 1:23-cv-595 (S.D. Ind. Apr. 
21, 2023), ECF No. 26-2, ¶¶ 26-28, 30, 35, 43, 44, 49; Expert Report of Daniel Shumer, 
M.D., Dekker v. Weida, No. 4:22-cv-325 (N.D. Fla. Apr. 7, 2023), ECF No. 120-22, ¶¶ 25-
28, 36, 41, 45, 48, 52, 57.  These declarations and reports also may contain other instances 
of plagiarism in addition to the paragraphs identified in this case. 
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ARGUMENT 

The district court has a “gatekeeping role” that it must apply to all expert testimony.  

United States v. Valencia-Lopez, 971 F.3d 891, 898 (9th Cir. 2020).  Under the Federal 

Rules of Evidence and Daubert, expert testimony must be both relevant and reliable.  

Guidroz-Brault v. Missouri Pac. R. Co., 254 F.3d 825, 829 (9th Cir. 2001).  The key is 

whether “the expert’s findings are based on sound science.”  Daubert v. Merrell Dow 

Pharm., Inc., 43 F.3d 1311, 1316 (9th Cir. 1995).   

Even in a bench trial, the court must still “exclude . . . or disregard” expert testimony 

“if it turns out not to meet the standard of reliability established by Rule 702.”  United 

States v. Flores, 901 F.3d 1150, 1165 (9th Cir. 2018) (quotations omitted).  Furthermore, 

“the Daubert standard can be invoked at the summary judgment stage” and can often “be 

dispositive” or “at the very least, . . . limit the issues for trial.”  Nixon-Egli Equip. Co. v. 

John A. Alexander Co., 949 F. Supp. 1435, 1447 (C.D. Cal. 1996).  In this case, Dr. 

Shumer’s proposed testimony is not reliable because he plagiarized most of his expert 

report and otherwise lacks the qualifications and objective support for his opinions.   

I. Dr. Shumer should be excluded as unreliable because of his pervasive 

plagiarism. 

Dr. Shumer’s extensive plagiarism warrants excluding him as an expert in this case.  

The Northern District of California excluded an expert’s opinions that were “almost 

entirely copied and pasted” from another expert report.  Snyder v. Bank of Am., N.A., No. 

15-CV-04228, 2020 WL 6462400, at *4 (N.D. Cal. Nov. 3, 2020) (identifying 11 

plagiarized paragraphs).  The Snyder court found that the plagiarism “emphasizes that 

Plaintiff lacks expertise in these areas.”  Id. 

 Here, Dr. Shumer plagiarized at least 19 of the 34 substantive paragraphs in his 

report.  Dr. Shumer admitted that paragraphs in his report contained identical text to reports 

by Dr. Rosenthal and Dr. Safer.  See Ex. 1, 204:15-17, 211:19-24, 222:25-223:3, 225:7-8.  

He also admitted that other paragraphs were virtually identical to the other experts’ reports.  

Id. at 205:18-20, 216:22-217:1, 226:2-4, 226:21-25, 227:12-15, 228:18-229:1.   
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 Dr. Shumer plagiarized “a report written by an unrelated expert in a different case.”  

In re Cathode Ray Tube Antitrust Litig., No. 07-CV-05944, 2022 WL 4596621, at *2 (N.D. 

Cal. Aug. 1, 2022).  The Middle District of Florida excluded an expert who “copied and 

pasted large sections of her report from a report written by . . . an apparel expert whom [the 

defendant] retained in another trademark case.”  Spiral Direct, Inc. v. Basic Sports Apparel, 

Inc., No. 6:15-CV-641, 2017 WL 11457208, at *2 (M.D. Fla. Apr. 13, 2017).  Similarly, 

the Eastern District of Louisiana excluded an expert because “many of his sentences were 

nearly identical” to another expert.  Moore v. BASF Corp., No. CIV.A. 11-1001, 2012 WL 

6002831, at *7 (E.D. La. Nov. 30, 2012).  Like the excluded experts in Spiral Direct and 

Moore, Dr. Shumer plagiarized unrelated experts in different cases pending in West 

Virginia and Alabama. 

 Dr. Shumer even plagiarized “his case-specific opinions.”  Contrast Thomsen v. 

NaphCare, Inc., No. 3:19-CV-00969-AR, 2023 WL 8701971, at *7 (D. Or. Dec. 15, 2023).  

Dr. Shumer’s opinions on athletic performance and testosterone came from Dr. Safer.  See 

Ex. 5 (comparing Shumer ¶¶ 36-37, 47 with Safer ¶¶ 25, 49).  Dr. Shumer’s opinions on 

gender dysphoria and transition came from Dr. Rosenthal.  See id. (comparing Shumer 

¶¶ 23, 26, 28-34 with Rosenthal ¶¶ 22-24, 26-27, 29, 32, 36, 39).   

Dr. Shumer’s plagiarism should be undisputed.  Once confronted with the numerous 

identical and virtually identical paragraphs, Dr. Shumer initially said that his words were 

“close enough to plagiarism that I wish I would have cited the materials differently.”  Ex. 

1, 235:25-236:1.  He acknowledged that it was a mistake not to cite Dr. Rosenthal or Dr. 

Safer.  Id. at 234:11-13.  Then when presented with the University of Michigan’s definition 

for plagiarism, Dr. Shumer testified that “it’s clear that some of the words [he] used were 

from other sources without appropriate credit and that that meets this definition.”  Id. at 

240:21-24. 

Dr. Shumer should be excluded because of his pervasive plagiarism of other experts, 

including plagiarism of his case-specific opinions.  This is even more true considering the 

possible plagiarism in at least 12 other cases.  Dr. Shumer is not a reliable expert witness. 
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II. Dr. Shumer should be excluded as unreliable because of his attempts to 

conceal his pervasive plagiarism. 

“An expert’s attempt to conceal plagiarism may also undercut his reliability.”  

Thomsen, 2023 WL 8701971, at *6.  Dr. Shumer should be excluded because he covered 

up his plagiarism until confronted at his deposition. 

First, Dr. Shumer testified that his report contained his words.  He claimed that the 

words in the report were his.  Ex. 1, 13:2-6, 59:5-7.  He testified that he took sources 

identified in his report and distilled them into his own words.  Id. at 114:12-22, 115:5-16.  

He explained that his “Sports and Gender” opinions “came from me thinking about the -- 

the question at hand and providing my expert opinion.”  Id. at 14:12-13.   

In a case involving another plagiarizing expert, the Eastern District of Louisiana 

excluded an expert after finding it “particularly problematic” that the expert “testified that 

the report he [proffered] was his original drafting . . . .”  Moore, 2012 WL 6002831, at *7.  

The Court of Federal Claims also refused to rely on the opinion of an expert who 

“attempted to pass off another’s work as his own.”  Raymo v. Sec’y of Health & Hum. 

Servs., No. 11-0654V, 2014 WL 1092274, at *16 (Fed. Cl. Feb. 24, 2014).  And the Middle 

District of Florida excluded an expert as unreliable after the expert “attempt[ed] to 

appropriate the opinions of [another expert] and play them off as her own, . . .”  Spiral 

Direct, 2017 WL 11457208, at *2.  Like the experts in Moore, Raymo, and Spiral Direct, 

Dr. Shumer’s opinions should be excluded because he wrongly attempted to pass off the 

work of others as his own. 

Second, Dr. Shumer testified that he had cited all the scientific research he gathered 

for his report.  Ex. 1, 15:1-16:3.  Dr. Shumer expressly said that he cited to “the research 

that I used in forming my opinion.”  Id. at 15:4-5.  Dr. Shumer also reported that he relied 

on only a single source for his “Sports and Gender” opinions.  Id. at 122:9-25.  And Dr. 

Shumer did not cite to the reports by Dr. Safer or Dr. Rosenthal.  See Ex. 2; see also Ex. 1, 

232:6-14. 

“Courts have also excluded as unreliable experts who gave ‘deliberately misleading’ 
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answers to questions about their reports or falsely swore under oath that they had provided 

all documents relied upon in creating their reports.”  Thomsen, 2023 WL 8701971, at *6.  

In one case, for example, the expert “testified under oath that all of the documents she 

relied upon in this case were attached as exhibits to her report.”  Spiral Direct, 2017 WL 

11457208, at *2.  However, the report that the expert plagiarized “was not among” the 

“nearly two hundred pages of documents attached to the report.”  Id.  The expert “did not 

provide any citation or attribution to [the other expert] as the source of large sections of 

her report.”  Id.  Like the expert in Spiral Direct, Dr. Shumer’s opinions should be excluded 

because he did not cite the expert reports that he was plagiarizing. 

Third, Dr. Shumer testified that he had not read expert reports from Dr. Rosenthal 

or Dr. Safer.  When specifically asked if he had reviewed “any expert report that Dr. 

Rosenthal has written in any case,” Dr. Shumer responded that he was “not aware of seeing 

anything like that.”  Ex. 1, 202:3-5.  Dr. Shumer also initially testified that he had not 

reviewed any of the expert reports in West Virginia or any other sports case in which he 

was not involved.  Id. at 43:25-44:3.  For that matter, Dr. Shumer said that he did not even 

know who the experts were in those cases.  Id. at 44:4-5. 

“Reliability is undermined, for example, when an expert falsely testifies under oath 

that he has not reviewed any other expert reports, despite having copied his conclusions 

from another expert report in the same case.”  Thomsen, 2023 WL 8701971, at *6.  In 

addition to criticizing the plagiarizing expert for claiming his report “was his original 

drafting,” the Eastern District of Louisiana found it “particularly problematic” that the 

expert testified “that he had not reviewed other expert reports.”  Moore, 2012 WL 6002831, 

at *7.  Only after being confronted with the copying did the expert concede “he saw” the 

other report “and at the very least took notes.”  Id.  “The likelihood that substantial portions 

of [plaintiffs’ expert] report do not reflect his original work is yet another reason the Court 

finds that [plaintiffs’ expert] opinions in general are unreliable.”  Id.  Like the expert in 

Moore, Dr. Shumer’s opinions should be excluded because he denied reviewing other 

expert reports. 
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Fourth, Dr. Shumer testified that he did not plagiarize Dr. Safer or Dr. Rosenthal.  

When directly asked if he plagiarized either expert’s report, Dr. Shumer denied it.  Ex. 1, 

202:6-17. 

“[W]hen the plagiarism is so blatant that it represents deliberate lack of candor, it 

may cause the report to be unreliable enough to justify exclusion.”  Henderson v. Lockheed 

Martin Corp., 723 F. Supp. 3d 1147, 1151 (M.D. Fla. 2024).  Like in Henderson, “[h]ere, 

there is no question that Dr. [Shumer] extensively plagiarized his report.”  Id.  “A side-by-

side comparison speaks for itself.”  Id.; see also Ex. 5.  “Because the report indicates a lack 

of intellectual rigor that one would expect from any expert, the plagiarism in itself is 

sufficient reason for exclusion here.”  Henderson, 723 F. Supp. 3d at 1152 (emphasis 

original).  Due to the expert’s plagiarism, the Henderson court excluded the expert at the 

summary judgment stage.  Id. at 1154. 

Dr. Shumer’s plagiarism, and his attempts to avoid acknowledging it, are 

substantively no different than what happened in the Henderson, Moore, Raymo, and Spiral 

Direct cases.  Dr. Shumer passed the work off as his own.  He claimed to have cited all the 

sources for his opinions, even though he did not cite to either expert report that he 

plagiarized.  He also denied reviewing the expert reports.  Finally, Dr. Shumer directly 

denied plagiarizing the reports before he was presented with numerous examples of his 

plagiarism. 

For these reasons, Dr. Shumer’s extensive plagiarism requires his exclusion.  Dr. 

Shumer admitted that he committed plagiarism as defined in the Standard Practice Guide 

of his employer, the University of Michigan.  See Ex. 1, 240:21–241:1.  Accordingly, he 

failed to “employ[] in the courtroom the same level of intellectual rigor that characterizes 

the practice of an expert in the relevant field.”  Kumho Tire Co. v. Carmichael, 526 U.S. 

137, 152 (1999). 

III. Dr. Shumer should be excluded as unreliable because his opinions lack the 

necessary qualifications and support. 

Plagiarism “may demonstrate the proffered expert’s lack of expertise.”  Thomsen, 
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2023 WL 8701971, at *6.  Dr. Shumer’s extensive plagiarism underscores his lack of 

expertise on the issues relevant to this case. 

A. Dr. Shumer is not qualified to offer expert opinions on sports. 

“The question of admissibility only arises if it is first established that the individuals 

whose testimony is being proffered are experts in a particular scientific field; . . .”  Daubert, 

43 F.3d at 1315.  Rule 702 requires an expert to be qualified “by knowledge, skill, 

experience, training, or education.”  Fed. R. Evid. 702.  Dr. Shumer lacks the sufficient 

qualifications to serve as an expert on sports-related issues. 

Dr. Shumer does not have any education or training relevant to his sports 

performance opinions.  Dr. Shumer does not have a degree in sports science, exercise 

science, kinesiology, athletic training, or physical education.  Ex. 1, 115:19-21, 116:3-4, 

116:11-12, 116:19-20, 117:2-3.  Dr. Shumer also has not taken any classes in his formal 

education on exercise science, kinesiology, physical education, exercise physiology, motor 

control, or sports psychology.  Id. at 118:22-119:8. 

Dr. Shumer also does not have any experience or skill relevant to his sports 

performance opinions.  Dr. Shumer has not competed in the Olympics or any level beyond 

high school.  Id. at 120:8-12.  Dr. Shumer has not coached athletes in middle school, high 

school, college, professional sports, or the Olympics.  Id. at 120:14-23.  Dr. Shumer has 

never coached girls’ sports.  Id. at 121:7-8.  Furthermore, Dr. Shumer has not observed any 

of his patients playing sports, timed them running, or measured their jumps, grip strength, 

or muscle mass.  Id. at 143:4-17.  When it came to his knowledge of body changes due to 

puberty, Dr. Shumer admitted that he was not an expert in “[e]xtrapolating those to how 

each of those changes impact sports performance in various sports.”  Id. at 143:24-144:1. 

Dr. Shumer further testified that he was not an expert in sports participation, track 

and field, volleyball, basketball, or cross-country.  Id. at 121:7-23.  Dr. Shumer also 

acknowledged that he was not an expert on what constitutes an unfair competitive 

advantage in sports.  Id. at 121:24-122:1, 141:3-5, 142:11-16, 176:10-15.  Dr. Shumer 

explained that he was “not presenting any expertise in inclusion or exclusion from sports,” 
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and he was “not an expert on a body of literature related to that.”  Id. at 123:11-17.  Dr. 

Shumer also testified that he was not an expert on when it was appropriate to separate men 

and women on the basis of sex in sports.  Id. at 147:19-148:4, 149:7-10. 

Dr. Shumer does not possess the qualifications needed to testify on issues relating 

to sports.  His opinions should be excluded. 

B. Dr. Shumer has no objective proof of his own demonstrating that his 

opinions are good science. 

“One very significant fact to be considered is whether the experts are proposing to 

testify about matters growing naturally and directly out of research they have conducted 

independent of the litigation, or whether they have developed their opinions expressly for 

purposes of testifying.”  Daubert, 43 F.3d at 1317.  “That an expert testifies based on 

research he has conducted independent of the litigation provides important, objective proof 

that the research comports with the dictates of good science.”  Id. 

Dr. Shumer has no independent research related to his opinions in this case.  Dr. 

Shumer has not published any peer-reviewed articles on sports science, exercise science, 

kinesiology, athletic training, or physical education.  Ex. 1, 115:22-24, 116:5-7, 116:13-

15, 116:21-23, 117:4-6.  Nor has Dr. Shumer published or conducted research on the 

prepubertal differences between natal boys and girls.  Id. at 123:1-6.  “That plaintiffs’ 

experts have been unable or unwilling to publish their work undermines plaintiffs’ claim 

that the findings these experts proffer are ‘ground[ed] in the methods and procedures of 

science’ and ‘derived by the scientific method.’”  Daubert, 43 F.3d at 1318 n. 9 (citation 

omitted).  Indeed, “the lack of any peer review or publication” of Dr. Shumer’s sports 

performance theories “cuts against the reliability of [Dr. Shumer’s] opinions regarding 

such in this case.  Martinez v. Terex Corp., 241 F.R.D. 631, 639 (D. Ariz. 2007). 

Dr. Shumer also has not conducted any primary research on sports science, exercise 

science, kinesiology, athletic training, or physical education.  Ex. 1, 115:25-116:2, 116:8-

10, 116:16-18, 116:24-117:1, 117:7-9.  Furthermore, Dr. Shumer has not gathered or 

evaluated any sports data at any level.  Id. at 185:17-22.  “[I]t is clear that the opinion is 
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not based upon any independent research, but rather has arisen solely in the context of this 

litigation.”  Martinez, 241 F.R.D. at 640. 

In short, Dr. Shumer did not “base[] his testimony on preexisting or independent 

research.”  Daubert, 43 F.3d at 1317. 

C. Dr. Shumer has no objective proof from others demonstrating that his 

opinions are good science. 

“If the proffered expert testimony is not based on independent research, the party 

proffering it must come forward with other objective, verifiable evidence that the testimony 

is based on ‘scientifically valid principles.’”  Id. at 1317-18.  Since Dr. Shumer has no 

independent research on sports performance, this rule requires Plaintiffs to present “other 

objective, verifiable evidence” supporting Dr. Shumer’s opinions.  See id.  “One means of 

showing this is by proof that the research and analysis supporting the proffered conclusions 

have been subjected to normal scientific scrutiny through peer review and publication.”  Id. 

at 1318. 

Almost all of Dr. Shumer’s “Sports and Gender” and case-specific opinions do not 

identify any scientific support.  Of the 15 paragraphs in the final two sections of Dr. 

Shumer’s report, 14 paragraphs are not supported by any citation.  Ex. 2, ¶¶ 35-36, 38-49.  

For example, Dr. Shumer provides no scientific support for his opinion that “[b]efore 

puberty, girls and boys generally perform at the same level with some small differences at 

the margins (some favoring boys, some favoring girls).”  Id. at ¶ 36; Ex. 1, 131:7-9.  Dr. 

Shumer also cited no peer-reviewed literature or other authorities to support his next 

sentence, in which he opined, “In contrast, post-pubertal boys as a group generally begin 

to show a significant athletic advantage over post-pubertal girls due to their exposure over 

time to the elevated levels of testosterone associated with male puberty.”  Ex. 2, ¶ 36; Ex. 

1, 136:17-19.  Four other substantive paragraphs came exclusively from information from 

Plaintiffs’ counsel.  Ex. 2, ¶¶ 42-45.  Dr. Shumer did not independently verify any of this 

information.  Ex. 1, 242:12-18. 

Dr. Shumer’s unsupported opinions should be excluded.  “Rule 702 requires that 
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expert testimony relate to scientific, technical, or other specialized knowledge, which does 

not include unsupported speculation and subjective beliefs.”  Guidroz-Brault, 254 F.3d at 

829.  Courts have excluded experts who failed to cite a single study supporting their 

opinions.  See, e.g., Cabrera v. Cordis Corp., 134 F.3d 1418, 1423 (9th Cir. 1998); Garcia 

v. Reebok Int’l Ltd., CV-13-02785, 2014 WL 12558296, at *4 (C.D. Cal. Feb. 14, 2014); 

see also McDowell v. Brown, 392 F.3d 1283, 1300 (11th Cir. 2004) (“an expert opinion is 

inadmissible when the only connection between the conclusion and the existing data is the 

expert’s own assertions”).  “[T]he ipse dixit of the expert” is insufficient.  Gen. Elect. Co. v. 

Joiner, 522 U.S. 136, 146 (1997). 

Only one paragraph in Dr. Shumer’s final two sections contains a citation, and it is 

to a single article.  Ex. 2, ¶ 37; Ex. 1, 122:9-12.  Dr. Shumer understood that his report 

should provide all the necessary support for his opinions.  Ex. 1, 122:22-25.  However, he 

did not cite any other journal articles or other sources to support his “Sports and Gender” 

opinions.  Id. at 122:13-21. 

The only article cited by Dr. Shumer, by Handelsman (2018), does not even support 

Dr. Shumer’s opinions.  First, Dr. Shumer admitted that boys always had an advantage 

over girls in a figure in the article that shows running and jumping data.  Id. at 153:3-24, 

156:24-157:5.  Second, Dr. Shumer could not identify any data or information in the article 

relating to prepubertal children.  Id. at 152:25-153:2, 155:20-156:23.  Third and finally, the 

Handelsman article is secondary research, which means it is simply reviewing articles.  Id. 

at 146:21-147:4. 

Dr. Shumer’s inability to objectively support his opinions casts grave doubt on the 

reliability of his opinions.  This doubt is exacerbated by Dr. Shumer’s admissions that at 

least some of his opinions came as a result of litigation.  Dr. Shumer admitted that he was 

offering opinions on a “scientific question”—the definitions of gender identity and 

biological sex—that he did not consider until he became a litigation expert witness.  Id.  at 

67:1-8, 68:7-10.  Dr. Shumer could not remember being asked about the definitions of 

gender identity or biological sex outside of litigation.  Id. at 68:17-20. 
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Dr. Shumer’s opinions lack reliability because he has failed to present objective 

proof that they represent good science.  His opinions should be excluded. 

CONCLUSION 

 For these reasons, President Petersen and Speaker Montenegro respectfully request 

that the Court exclude Dr. Shumer’s testimony and reports from this litigation.  In the 

alternative, President Petersen and Speaker Montenegro request that a Daubert hearing be 

held for Dr. Shumer. 

 

Dated: March 5, 2025   Respectfully submitted, 
 

JAMES OTIS LAW GROUP, LLC 
 
/s/ Justin D. Smith  
D. John Sauer, Mo. Bar No. 58721* 
Justin D. Smith, Mo. Bar No. 63253* 
Michael E. Talent, Mo. Bar No. 73339* 
Kenneth C. Capps, Mo. Bar No. 70908* 
13321 North Outer Forty Road, Suite 300 
St. Louis, Missouri 63017 
(816) 678-2103 
Justin.Smith@james-otis.com 
* pro hac vice 
 
Attorneys for Intervenor-Defendants President 
Petersen and Speaker Montenegro 
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CERTIFICATE OF SERVICE 

 I hereby certify that, on March 5, 2025, I caused a true and correct copy of the 

foregoing to be filed by the Court’s electronic filing system, to be served by operation of 

the Court’s electronic filing system on counsel for all parties who have entered in the case.  

        /s/ Justin D. Smith 
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1 Ann Arbor, Michigan

2 Tuesday, February 18, 2025

3 10:02 a.m.

4

5         VIDEO TECHNICIAN: We are now on the record

6    at 10:02 a.m. on February 18, 2025. Audio and video

7    recording will continue to take place until all

8    parties agree to go off the record. Please note that

9    microphones are sensitive and may pick up whispering

10    and private conversations.

11         This is the video recorded deposition of

12    Dr. Daniel Shumer. This proceeding is being held at

13    3535 Green Court, Ann Arbor, Michigan.

14         My name is Travis Jewell. I'm a

15    videographer on behalf of US Legal Support. I am not

16    related to any party in this action nor am I

17    financially interested in the outcome.

18         At this time would counsel state their

19    appearances for the record, after which the court

20    reporter will swear in the witness.

21         MR. SMITH: I'm Justin Smith with the James

22    Otis Law Group in St. Louis, Missouri. I represent

23    Arizona Senate President Warren Petersen and Speaker

24    Steve Montenegro.

25         MS. BERG: Rachel Berg from the National
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1    Center for Lesbian Rights on behalf of plaintiffs.

2         MR. CAPPS: Ken Capps appearing virtually

3    also on behalf of the legislative leaders.

4         MR. POTTS: David Potts appearing virtually

5    for the Gregory School.

6         COURT REPORTER: I couldn't hear it.

7         MR. RASSI: Justin Rassi from Debevoise &

8    Plimpton also appearing for plaintiffs with Ms. Berg.

9         MR. SMITH: David, the court reporter

10    couldn't hear you. I'm sorry. Do you mind repeating

11    your appearance?

12         MR. POTTS: Sure. David Potts appearing

13    virtually for the Gregory School.

14         MR. SMITH: Thank you, David.

15           DANIEL SHUMER, M.D.,

16    was thereupon called as a witness herein, and after

17    having first been duly sworn to testify to the truth,

18    the whole truth and nothing but the truth, was

19    examined and testified as follows:

20             EXAMINATION

21 BY MR. SMITH:

22 Q.  Could you please state your name for the record?

23 A.  Daniel Shumer.

24 Q.  Dr. Shumer, we haven't met before today, have we?

25 A.  No.
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1 Q.  You have been deposed before, haven't you?

2 A.  Yes.

3 Q.  About how many times would you say you've been

4    deposed?

5 A.  I would say about 12 times.

6 Q.  You're an old pro at this.

7         Is there any reason that you can't

8    understand my questions today?

9 A.  No.

10 Q.  Is there any reason you can't give full and complete

11    testimony today?

12 A.  No.

13 Q.  Do you understand you're under oath?

14 A.  Yes.

15 Q.  And do you understand that that means you're required

16    by law to tell the truth?

17 A.  Yes.

18 Q.  Did you speak to -- with anyone to prepare for today's

19    deposition?

20 A.  Ms. Berg.

21 Q.  I don't want to know about the contents of that

22    conversation, but when did you speak with Ms. Berg to

23    prepare for today's deposition?

24 A.  Last week.

25 Q.  About how long was that conversation?
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1 A.  Two conversations for two hours each -- or for one

2    hour -- one hour and a half each.

3 Q.  So a total of three hours?

4 A.  Yes.

5 Q.  Were those the only conversations that you had to

6    prepare for today's deposition?

7 A.  Yes.

8 Q.  Were you shown any documents during the course of

9    preparing for today's deposition with Ms. Berg?

10 A.  I reviewed the expert reports that I prepared, the

11    expert reports that other experts in this case

12    prepared.

13 Q.  When you say other experts in this case, do you

14    remember the names of any of those experts, whose

15    reports you reviewed?

16 A.  Dr. Hilton, Dr. Blade, Dr. Budge, Dr. Carlson.

17 Q.  Is that all the reports you reviewed?

18 A.  Those are the names that I remember. I might be

19    missing one, but I don't think so.

20 Q.  Did you review any documents besides expert reports to

21    prepare you for today's deposition?

22 A.  I -- I reviewed the -- the bill.

23 Q.  What do you mean by the bill?

24 A.  The -- the bill related to sports participation passed

25    by Arizona's legislature.

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 8

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 9 of 327



1 Q.  Do you remember the name or the number of that bill?

2 A.  No.

3 Q.  Did you review any deposition transcripts that have

4    been taken in this case?

5 A.  No.

6 Q.  So you haven't seen the deposition transcripts of any

7    other expert witness in this case?

8 A.  No.

9 Q.  And you haven't seen the deposition transcript of any

10    party in this case?

11 A.  No.

12 Q.  Have you ever talked with Dr. Stephanie Budge about

13    this case?

14 A.  No.

15 Q.  Have you ever talked with Dr. William Shannon about

16    this case?

17 A.  No. William Shannon, I have reviewed his expert

18    report.

19 Q.  Dr. Shumer, when were you first retained to provide

20    testimony in this case?

21 A.  I believe it was early 2023.

22 Q.  Who approached you about providing testimony in this

23    case?

24 A.  Ms. Berg.

25 Q.  What were you asked to do in this case?
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1 A.  I was asked to provide an opinion based on my

2    expertise in pediatric endocrinology as it relates to

3    puberty, the timing and tempo of puberty, the

4    treatment of gender dysphoria, and the effect of

5    puberty, specifically testosterone, on the body as it

6    relates to establishing a competitive advantage in

7    sports.

8 Q.  Are you being paid for your testimony in this case?

9 A.  Yes.

10 Q.  How much are you being paid?

11 A.  $350 an hour.

12 Q.  How many hours have you worked on this case?

13 A.  I would estimate about ten.

14 Q.  Have you billed those ten hours to the plaintiffs in

15    this case?

16 A.  Some of them. Not -- not all of them.

17 Q.  So overall how much have you been paid for this case?

18 A.  Somewhere in the order of $2,000.

19 Q.  And then it sounds like you have about $1500 still to

20    come based on your hourly rate?

21 A.  That sounds -- sounds right.

22 Q.  Well, $350 times ten hours would be about $3500;

23    right?

24 A.  Yeah.

25         MR. SMITH: I'd like to mark our first
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1    exhibit for the day.

2         (Marked EXHIBIT 1 for identification)

3 BY MR. SMITH:

4 Q.  Dr. Shumer, you've been handed what's been marked as

5    Exhibit 1. Do you recognize Exhibit 1?

6 A.  Yes.

7 Q.  What is Exhibit 1?

8 A.  It's an expert report written by me.

9 Q.  Is that your expert report in this case?

10 A.  Yes.

11 Q.  Is Exhibit 1 a fair and accurate copy of the report

12    that you submitted in this case?

13 A.  It appears to be. As I was just flipping through, I

14    just reminded myself that my -- my rate in this case

15    is 300 and not $350, so I wanted to correct the record

16    on that.

17 Q.  Thank you.

18 A.  Yes. It appears to be.

19 Q.  And if we turn to Page 14 of your report. Is that

20    your signature at the bottom of the page?

21 A.  Yes.

22 Q.  Is your report dated October 10th, 2024?

23 A.  Yes.

24 Q.  It was signed here in Ann Arbor, Michigan?

25 A.  Yes.
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1 Q.  In Paragraph 50 --

2 A.  Sorry. Can I make one more -- more correction?  I

3    think I might have said that I was retained in early

4    2023, but I'm still struggling with the fact that it's

5    2025, so I think it was early 2024, so . . .

6         THE WITNESS: Is that right?

7 A.  I'm just -- I'm not sure when I was -- when -- when

8    the case started, but . . .

9 BY MR. SMITH:

10 Q.  We can cover those dates later. Let's look at

11    Paragraph 50.

12 A.  Sure.

13 Q.  At the end of your report you declared under criminal

14    penalty under the laws of Arizona that the foregoing

15    is true and correct; is that right?

16 A.  Yes.

17 Q.  Dr. Shumer, some experts have teams of people that

18    help them write their reports. Did you have such a

19    team to help you write this report?

20 A.  No.

21 Q.  Did anyone help you write this report?

22 A.  I -- I sent drafts to Ms. Berg, and she -- she helped

23    to -- helped me understand if the topics I was

24    covering were the topics that were appropriate and

25    provided feedback, but I was the sole author of the
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1    report.

2 Q.  So if I understand you correctly, the words are yours,

3    you may have gotten help at some point with feedback,

4    but you -- you wrote them, you edited them, you

5    approved them at the end of the day; is that fair?

6 A.  Yes. Yes.

7 Q.  What's your process for writing an expert report?

8 A.  Can you help me understand what you mean?

9 Q.  Well, you get retained in this case. How did you go

10    about preparing what became Exhibit 1?

11 A.  Well, I've written other reports for other reasons,

12    and so some of the beginning part where I describe my

13    background and my education, you know, came from

14    materials that I've written before. When we start

15    talking about the medical and scientific background on

16    gender identity and gender dysphoria, again, some

17    of -- some of that material is overlapping with other

18    expert reports that I've written.

19 Q.  And you were referring right then to the topic that

20    begins on Page 6; is that right?

21 A.  Yes.

22 Q.  And you said some of that came from other expert

23    reports that you had written?

24 A.  Yes.

25 Q.  What about the topic that begins on Page 9 at the top
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1    that reads "The Medical Treatment of Gender Dysphoria

2    in Adolescents"? Where did that material come from?

3 A.  Yes. That's also overlapping with other reports that

4    I've written, so I imagine that some of that material

5    came from those reports.

6 Q.  And then on Page 11 there's a category called "Sports

7    and Gender" toward the bottom of the page. Where did

8    the material on that section come from?

9 A.  Yeah. So that -- that's unique to this case and one

10    other case that I've been involved in in -- in Utah,

11    so I don't remember which report I wrote first, but

12    that material came from me thinking about the -- the

13    question at hand and providing my expert opinion. And

14    then the next section specific to the plaintiffs in

15    this case was written by me as I understood the

16    information regarding the plaintiffs.

17 Q.  And you're referring there to the section that begins

18    at the top of Page 13 "Plaintiffs and Arizona's Ban on

19    Transgender Girls in Sports"?

20 A.  Yes.

21 Q.  And you said that was unique to this case?

22 A.  Yes.

23 Q.  And it was based on information that was provided to

24    you?

25 A.  That's correct.
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1 Q.  Does Exhibit 1, your expert report in this case,

2    contain all of the research results that you gathered

3    for purposes of your expert opinion?

4 A.  So I cited to -- to research, and that was the

5    research that I used in forming my opinion, yes.

6 Q.  And the research citations, I see one set in

7    Footnote 1 on Page 6. There's a number of articles

8    listed in Footnote 1 on Page 6, aren't there?

9 A.  Yes.

10 Q.  And this is research that you gathered for purposes of

11    this report?

12 A.  Yes.

13 Q.  And then if we continue on and flip to Page Number 9,

14    you see in Footnote 2 another list of citations; is

15    that right?

16 A.  Yes.

17 Q.  And that's more research that you gathered for this

18    report?

19 A.  Yes.

20 Q.  And then if we continue on to Page 12, in Footnote 3

21    is an article. Do you see that?

22 A.  Yes.

23 Q.  And that's more research that you gathered for this

24    report?

25 A.  Yes.
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1 Q.  Is that all the scientific research that you cited in

2    this report, Footnotes 1, 2, and 3?

3 A.  Yes.

4 Q.  Does Exhibit 1 contain all of your opinions supporting

5    the plaintiffs in this case?

6 A.  It reflects the opinions that I presented in -- at

7    this time when I wrote my expert report. Since that

8    time there's been review of defense expert reports and

9    rebuttal reports that include other opinions, and of

10    course I may have opinions if other information was

11    presented to me, but this is -- this report represents

12    my expert opinion at the -- at that point in the

13    proceedings of this case.

14 Q.  We'll talk about your rebuttal report later, so

15    setting that aside.

16         As far -- when you drafted this report, you

17    put everything in it that you believed was important

18    to the case at that time?

19 A.  Yes. Everything that I understood about the case that

20    I wanted to include in my expert report, yes.

21 Q.  I'd like to look at Paragraph 1 of Exhibit 1 on the

22    first page. It lists in Paragraph 1 different

23    employment you have at the University of Michigan.

24         Does Paragraph 1 still accurately reflect

25    your current employment?
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1 A.  Since this I've been promoted to associate professor,

2    so that's different. Otherwise it's accurate.

3 Q.  What's the difference between an associate and an

4    assistant professor at the University of Michigan?

5 A.  It's just a different academic rank, so you can be

6    promoted if you continue to participate in scholarly

7    work, provide education, and perform your clinical

8    responsibilities, and so it just means that -- that I

9    demonstrated that I was doing those things to the

10    extent that was necessary for that promotion, so

11    assistant professor to associate professor follows an

12    academic ranking process that would then terminate

13    with a professorship, so professor would be the

14    highest level in that -- in that ranking.

15 Q.  When did you receive your promotion to associate

16    professor?

17 A.  It was sometime last year.

18 Q.  Is associate professor at all related to tenure at the

19    University of Michigan?

20 A.  Not for clinical faculty. For university faculty it

21    might be, but not for clinical faculty like me.

22 Q.  Do clinical faculty like you ever become eligible for

23    tenure?

24 A.  Not to my knowledge.

25 Q.  You said professor is the highest rank that you can
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1    receive at the University of Michigan. When might you

2    be eligible to receive the promotion to professor?

3 A.  I would -- I would hope that if my career continues to

4    be successful, in four or five years from now.

5 Q.  So there's not like a time limit you have to wait

6    before you can seek that promotion?

7 A.  I'm not a hundred percent sure. I think -- it hasn't

8    been something that I've been -- well, I guess my --

9    my -- my understanding is that it would be unusual to

10    apply to become a professor so soon after becoming an

11    associate professor, but I'm not sure if there's a

12    time limit that you have to wait.

13 Q.  Who makes the decision on promoting a person like you

14    from assistant to associate professor?

15 A.  There's an academic promotions committee at the

16    university.

17 Q.  Dr. Shumer, what's your annual income from the

18    University of Michigan?

19 A.  About $205,000 a year.

20 Q.  And is that after you received your promotion what

21    your current income is?

22 A.  Yes.

23 Q.  Is a percentage of your salary allocated to your

24    clinical efforts?

25 A.  So how my -- my employment works is that I have a
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1    full-time position that we can call 1.0 full time

2    equivalence, and then that -- within that 1.0 it's

3    broken up into different percentages of how I spend my

4    time or how my salary is -- is considered or

5    allocated, so about 45 percent of my 1.0 or .45 of my

6    FTE is clinical, and the other .55 is -- represents

7    other activities that I'm expected to perform. So,

8    for example, I'm in charge of the newborn screening

9    program for the University of Michigan for infants

10    that have a positive newborn screen for something

11    called congenital adrenal hyperplasia. That's .2 of

12    my FTE. Another .1 of my FTE is my role as the

13    medical director for the Comprehensive Gender Services

14    Program, which is the office at the university that

15    oversees how the transgender population receives care

16    through the health system. Then there's other various

17    percentage -- percentages that make up the remainder.

18 Q.  And then the .45 is allocated to your role as Clinical

19    Director of the Child and Adolescent Gender Services

20    Clinic at the University of Michigan?

21 A.  No. The .45 represents my -- the expectation of

22    seeing patients across all -- all clinics that I --

23    that I work in, so within that .45 -- so you can

24    imagine that maybe someone with 100 percent of their

25    effort devoted to clinical work might be seeing
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1    patients let's say nine half days a week. Someone

2    with .45 like me, I might be in clinic three to four

3    half days a week. And then within my clinical effort

4    I do two half days a week of seeing patients with

5    gender concerns. I do two half days a week of seeing

6    patients with other endocrinologic concerns. And then

7    when I go up to -- that's what I -- my clinical effort

8    in Ann Arbor, and then when I go to our satellite

9    office in Marquette, Michigan, which is in the Upper

10    Peninsula, I see patients with Type 1 diabetes there.

11 Q.  About how much time do you spend at the Marquette

12    satellite office seeing diabetes patients?

13 A.  About nine -- I go there about nine weeks of the year

14    and spend three to four days each time, and I'll see

15    other endocrine -- endocrinologic problems in

16    Marquette as well, but if I'm there for four days,

17    it's three days of diabetes, one day of endocrine. If

18    I'm there for three days, it's two days of diabetes

19    and one day of endocrine when I'm in Marquette.

20 Q.  Let me make sure I understand. So the .45 that you

21    talked about of your normal job duties, you spend --

22    when you're at the Ann Arbor office, you spend about

23    half your time on children with gender issues?

24 A.  Correct.

25 Q.  And then not all of that .45 is in Ann Arbor because
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1    part of your time is spent in Marquette?

2 A.  So actually the .45 is -- sorry. The -- I maybe

3    didn't present this clearly. But the .45 does

4    represent the clinical effort in Ann Arbor, and then

5    the Marquette is a separate percentage. I think it's

6    like 13 percent maybe, and that represents the clinics

7    in Marquette. So I think if you add those two

8    together, my clinical effort is something like .58.

9 Q.  Do you receive compensation from any other source

10    besides the University of Michigan?

11 A.  For example, in this case I'm receiving compensation,

12    and in other cases that I've worked in I've received

13    compensation, but I don't have any other employer.

14 Q.  Other than your work as an expert witness in various

15    cases around the country, do you receive compensation

16    from anyone other than the University of Michigan?

17 A.  So in the last year I served on a advisory committee

18    for a company that's making a medication for a

19    condition called Prader-Willi syndrome, and that

20    company provided compensation to serve on that

21    advisory board. Occasionally I'm asked to give

22    presentations at other medical institutions or

23    universities, and they might give me an honorarium of

24    a couple hundred dollars. And otherwise no.

25 Q.  Did the medication you mentioned, does it -- is it

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 21

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 22 of 327



1    something that you might prescribe to someone who has

2    gender dysphoria?

3 A.  No. It's specific to this rare genetic condition and

4    having to do with the fact that kids with Prader-Willi

5    syndrome have something called hyperphasia, which

6    makes them very hungry, so it's unrelated to this

7    work.

8 Q.  Do you receive compensation for any company that makes

9    or markets what I'll call puberty blockers?

10 A.  No.

11 Q.  Do you receive compensation from any company that

12    makes or markets cross-sex hormones?

13 A.  No.

14 Q.  And have you ever received compensation from companies

15    that make either puberty blockers or cross-sex

16    hormones?

17 A.  No.

18 Q.  You mentioned your work in other cases, so let's talk

19    about that.

20         About how many other cases do you think

21    you've been involved in as an expert witness,

22    Dr. Shumer?

23 A.  I think about 15.

24 Q.  About how much have you been paid overall for your

25    work as an expert witness across all of those
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1    15 cases?

2 A.  Not annually but just over time?

3 Q.  Just a lump sum total.

4 A.  Maybe $150,000.

5 Q.  When did you first start testifying as an expert

6    witness?

7 A.  I would say around 2021. 2020 maybe.

8 Q.  So in the last four or five years you'd estimate that

9    you've received about $150,000 for your work as an

10    expert witness?

11 A.  Yes.

12 Q.  Do you receive the same hourly rate of pay for each of

13    the other cases in which you're an expert witness?

14 A.  The rate that I have been paid has changed over time.

15    The -- the range is between 300 and $400.

16 Q.  How do you determine what rate to charge for a given

17    case?

18 A.  Well, it's just been over time I've -- initially my --

19    my first rate that I charged was $300, and then my

20    current rate is $400, so if there was a new case, I

21    would charge $400, and in previous cases I would

22    charge 300 or 350.

23 Q.  So in this case you're at the bottom end of your range

24    at $300 an hour?

25 A.  That's correct.
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1 Q.  If we look at Paragraph 14 in Exhibit 1, which is on

2    Page 5. Page 5.

3 A.  Oh, I'm sorry.

4 Q.  Paragraph 14. In Paragraph 14 there's a list of cases

5    that begin with the following sentence: "In the past

6    four years, I have been retained as an expert and

7    provided testimony on behalf of transgender plaintiffs

8    in the following cases," and then there's a long list

9    of cases that follow.

10         Does this list of cases in Paragraph 14

11    contain all the cases on which you've been an expert

12    witness during the past four years?

13 A.  At the time of the writing of this, yes.

14 Q.  Let's go through these cases, then, beginning with the

15    first one, which is Doe et al. v. Lapado in the

16    Northern District of Florida.

17         About how many hours would you say you

18    worked on that case?

19 A.  I think there's also -- that's a misspelling. I think

20    it's Ladapo. But this is tricky for me. Of course I

21    have this all documented somewhere, but perhaps 12

22    hours.

23 Q.  The next case is K.C. et al v. Medical Licensing Board

24    of Indiana in the Southern District of Indiana.

25         About how many hours did you spend on that
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1    case?

2 A.  My -- my best estimate would be seven.

3 Q.  Do you remember what the case in the Northern District

4    of Florida, the Ladapo case, what issue that involved?

5 A.  I think there was a couple issues there. One was a

6    ban on gender-affirming care for minors in Florida,

7    and another aspect of the case involved state-funded

8    coverage for care.

9 Q.  Did you opine on the Florida law at issue in that

10    case?

11 A.  Yes.

12 Q.  Were you supportive of the Florida law at issue in

13    that case?

14 A.  No.

15 Q.  And then in the Southern District of Indiana case,

16    K.C. et al., do you remember what issues were involved

17    in that case?

18 A.  This is a similar restriction of care for children and

19    adolescents in the state of Indiana.

20 Q.  Did you testify in support of that Indiana law?

21 A.  No.

22 Q.  The next case in the list is Doe et al. v. Norman et

23    al., in the Northern District of Georgia.

24         About how many hours would you say you

25    worked on this case?

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 25

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 26 of 327



1 A.  Maybe 16.

2 Q.  Why did that case involve so many more hours than the

3    first few cases we just discussed?

4 A.  Well, the Florida one and the Georgia one, I actually

5    went to those places and testified in court, whereas

6    the Indiana one, there was just a deposition and work

7    on a report, so that case didn't involve actually

8    testifying in court. Maybe the Florida one or the

9    Georgia one were more close in hours, but those two

10    were more than the Indiana one for the reason I

11    stated.

12 Q.  Do you remember what issues were involved in the Doe,

13    et al., v. Norman, et al., case in the Northern

14    District of Georgia?

15 A.  That was a similar question related to Georgia law

16    restricting care for children and adolescents with

17    gender dysphoria.

18 Q.  Did you testify in support of the Georgia law at issue

19    in that case?

20 A.  No.

21 Q.  The next case in the list is Noe et al. v. Parson

22    et al., in Cole County, Missouri.

23         About how many hours would you say you

24    worked on the Noe case?

25 A.  I'd say, again, probably about 16.
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1 Q.  Do you remember what issues were involved in that

2    Missouri case?

3 A.  That was, again, related to a law or bill in Missouri

4    restricting care for children and adolescents with

5    gender dysphoria.

6 Q.  Did you testify as an expert in support of that

7    Missouri law?

8 A.  No.

9 Q.  The next case in the list is Loe et al. v. Texas

10    et al., in Travis County, Texas.

11         About how many hours did you spend working

12    on the Loe case as an expert witness?

13 A.  I'm going to say 16 again.

14 Q.  Was there in-person testimony required for this case

15    too?

16 A.  Yes.

17 Q.  Do you remember the issues that were involved in the

18    Loe case in Texas?

19 A.  It was, again, a state bill or law restricting care

20    for the treatment of gender dysphoria in children and

21    adolescents.

22 Q.  Did you provide expert testimony in support of the

23    Texas law?

24 A.  No.

25 Q.  The next case in the list is Roe et al. v. Herrington
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1    et al., in the District of Arizona.

2         About how many hours did you spend on this

3    Arizona case?

4 A.  My guesstimate would be eight hours.

5 Q.  Do you remember what issues were involved in the Roe

6    Arizona case?

7 A.  I believe this was a case pertaining to how people may

8    change their gender marker on official IDs or birth

9    certificates.

10 Q.  Were you retained by Ms. Berg's law firm for that case

11    in Arizona?

12 A.  I believe so.

13 Q.  Did you testify in support of the Arizona birth

14    certificate law?

15 A.  No.

16 Q.  The next case is called Dekker v. Weida in the

17    Northern District of Florida.

18         About how many hours did you work on the

19    Dekker case?

20 A.  Here I'm struggling to remember the differences

21    between Doe v. Ladapo and Dekker v. Weida. They both

22    were related to restrictions on care, but I'm having

23    trouble remembering which issues were which and -- and

24    so it's a little harder for me to give you an hour

25    estimate. I -- I would say, you know, unconfidently
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1    ten hours, but I'm, again, struggling to remember what

2    exactly the differences between those two cases were.

3 Q.  You gave me a list of the issues in the Ladapo case,

4    and do you remember there being any differences in the

5    Dekker case with the issues that you described

6    earlier?

7 A.  It was similar. And perhaps the comment I made about

8    the coverage was for one versus the other. There was

9    I remember an issue related to adults and what

10    other -- certain restrictions that adults could --

11    could be presented with when trying to receive

12    appropriate care, and so between those two cases I

13    think those -- those were the issues covered in both

14    cases I was an expert for the plaintiffs in opposition

15    to the law.

16 Q.  And I think you just answered my next question. It

17    sounds like you did not testify in support of the

18    Florida law in the Dekker case?

19 A.  Correct.

20 Q.  The next case in the list is Boe v. Marshall in the

21    Middle District of Alabama.

22         About how many hours would you say you

23    worked on the Boe case?

24 A.  I feel like there were more hours in that case

25    comparatively, so maybe 20.
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1 Q.  Why do you feel that there were more hours in that Boe

2    case?

3 A.  I think in that case there were several rounds of

4    reports that -- that were -- that were presented and

5    then depositions, so . . . And I didn't travel to

6    Alabama to testify, but I'm just feeling like I spent

7    more time on that case than some of the others, so

8    that's why I gave a higher number.

9 Q.  Were you retained by the United States Government as

10    the expert in Boe?

11 A.  Yes.

12 Q.  So the federal government was the party you were

13    working for in the Alabama case?

14 A.  Yes.

15 Q.  Is that the only time that you've been an expert for

16    the federal government?

17 A.  Yes.

18 Q.  Has your status as an expert in that Boe case changed

19    since the change in presidential administrations?

20 A.  Yes.

21 Q.  How has it changed?

22 A.  The -- I'm no longer retained by the federal

23    government.

24 Q.  How did you learn that you were no longer retained by

25    the federal government?
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1 A.  A couple ways. One of the attorneys that I had been

2    working with notified me and then I got an email

3    notification.

4 Q.  What did the email notification tell you about your

5    status as an expert witness?

6 A.  That it was no longer -- that I was no longer

7    retained, that the contract was terminated.

8 Q.  Were you given any reason for the federal government

9    terminating your contract in the Alabama Boe case?

10 A.  I'm not sure if there was a specif -- if the email

11    said a specific reason. I -- I believe that the

12    federal government isn't participating in the case

13    anymore is the reason, but I'm not sure if that was

14    stated in the email.

15 Q.  When did you receive notification that your contract

16    was being terminated by the federal government?

17 A.  I think it was two weeks ago.

18 Q.  The cases that we've looked at in Paragraph 14 so far,

19    did any of those cases involve any sports performance

20    issues?

21 A.  No.

22 Q.  In the Alabama case, did you testify -- do you

23    remember the issues that were involved in that Alabama

24    case?

25 A.  Yes. It was similar in that there was an Alabama law
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1    or bill that was passed to restrict access to care for

2    transgender adolescents, and so I was an expert for

3    the plaintiffs opposed to the law.

4 Q.  Once again, you did not testify in support of the

5    Alabama law?

6 A.  Correct.

7 Q.  The next case in the list in Paragraph 14 is Roe

8    versus the Utah High School Activities Association in

9    Salt Lake County, Utah.

10         About how many hours did you spend on the

11    Roe Utah case?

12 A.  My estimate would be 12.

13 Q.  You didn't have to travel for that deposition very

14    far, did you?

15 A.  No.

16 Q.  Was that held in Detroit?

17 A.  It was in Romulus, Michigan.

18 Q.  Not far from here; right?

19 A.  Correct.

20 Q.  Do you remember the issues involved in the Roe Utah

21    case?

22 A.  Yes. Similar to this case, I was asked to provide an

23    expert opinion related to puberty, the effect of

24    puberty on the body and the effect of testosterone

25    specifically on athletic performance as there was a
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1    similar question raised in that case as there is in

2    this case.

3 Q.  Was that the first time that you testified on a sports

4    law?

5 A.  Yes.

6 Q.  Did you provide expert testimony in support of Utah's

7    sports law?

8 A.  No.

9 Q.  The next case on the list is Menefee versus the City

10    of Huntsville Board of Education in the Northern

11    District of Alabama.

12         About how many hours did you spend on the

13    Menefee case?

14 A.  I'm going to say six.

15 Q.  Do you remember what the issues were in the Menefee

16    case?

17 A.  Yes. This was a student that had raised a complaint

18    against the school district related to concerns of

19    discrimination, and my expert report in that case was

20    related to the -- related to topics of gender

21    identity, gender dysphoria, and I did not testify or

22    provide a deposition in that case but provided an

23    expert report on topics related to my area of

24    expertise.

25 Q.  It sounds like there was not a state law at issue in
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1    the Menefee case; is that right?

2 A.  Correct.

3 Q.  The next case is Flack versus the Wisconsin Department

4    of Health Services in the Western District of

5    Wisconsin.

6         About how many hours did you spend on the

7    Flack case?

8 A.  Now we're going back in time further, so I'm -- I'm

9    saying numbers with the caveat that -- that my memory

10    isn't perfect on these, but I would say something --

11    something like ten hours.

12 Q.  Do you remember what the issues were in the Flack

13    case?

14 A.  I believe this was a plaintiff who was having trouble

15    receiving coverage for a medically necessary procedure

16    and so I was giving an opinion related to standard

17    care for gender dysphoria.

18 Q.  Was there a state law or policy at issue in the Flack

19    case; do you know?

20 A.  I don't think so.

21 Q.  Then the last case on Page 5 is Whitaker versus

22    Kenosha Unified School District Number 1 Board of

23    Education in the Eastern District of Wisconsin.

24         About how many hours would you say you

25    worked on the Whitaker case?
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1 A.  Again, I'd say about ten.

2 Q.  Do you remember what the issues were in the Whitaker

3    case?

4 A.  This has some similarity -- similarity to the Menefee

5    case where it was a student having trouble with their

6    school district, and my role was to provide an expert

7    report related to gender identity and the management

8    of gender dysphoria and those sorts of topics.

9 Q.  It sounds like there was not a state law or policy at

10    issue in the Whitaker case?

11 A.  Correct.

12 Q.  If we turn the page to Page 6, there's a custody case

13    referenced. Did that case involve the validity of a

14    state law or policy?

15 A.  No.

16 Q.  Does Paragraph 14 identify all the cases in which

17    you've served as an expert witness during the past

18    four years?

19 A.  At the time of the writing of this it did, yes.

20 Q.  So that means that at the time of the writing, which

21    was October 10th of 2024, there are no cases that

22    you've been an expert witness in that are not listed

23    in Paragraph 14?

24 A.  I did my best to make this list complete, so that --

25    that's my belief, yes.
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1 Q.  Did you testify as an expert in many cases outside of

2    the past four years?

3 A.  No.

4 Q.  Did you testify in any cases outside of the past four

5    years that are not listed in Paragraph 14?

6 A.  I don't think so.

7 Q.  So other than the custody dispute at the end of

8    Paragraph 14, let's set that to the side, so all the

9    cases that are in Paragraph 14 on Page 5, has every

10    case in which you provide expert testimony and expert

11    report involved a law or a policy related to

12    transgender people?

13 A.  Well, I'm not sure if we count the Men -- sorry. Did

14    you say -- would you include the Menefee and Flack and

15    Whitaker cases in that? I'm not sure if those would

16    be related to a law or policy. But other -- the other

17    ones, yes.

18 Q.  Okay. So not those last three cases in the list, but

19    the -- all the preceding cases, the Ladapo case, the

20    KC case, the Norman case, the Parson case, the Texas

21    case, the Herrington case, the Dekker case, the Boe

22    case, and the Utah case, all of those involved a law

23    or policy related to transgender people?

24 A.  Yes.

25 Q.  And all those cases I just read off, have you been
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1    opposed to the state law or policy in all of those

2    cases in which you were an expert?

3 A.  Yes. Well, I guess, you know, maybe more accurately,

4    the -- in each of those cases I'm providing an expert

5    opinion based on my -- my area of expertise, which is

6    pediatric endocrinology, and my area of special -- my

7    area of expertise within pediatric endocrinology,

8    being gender dysphoria and assessment and management

9    of gender dysphoria, so the -- in each of those cases

10    I would say my primary role was to provide that

11    expertise, and it is also true that the side that

12    retained me was opposed to a law or bill related to

13    transgender health in some way.

14 Q.  Put another way, have you ever provided expert

15    testimony that supported a state law or policy on

16    transgender issues?

17 A.  I haven't had that experience, no.

18 Q.  I'd like to cover one more topic before we take a

19    break. You talked about the Utah case involving

20    sports issues. Did you submit an expert report in

21    that case?

22 A.  Yes.

23         MR. SMITH: I'd like to mark as Exhibit 2.

24         (Marked EXHIBIT 2 for identification)

25 BY MR. SMITH:
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1 Q.  Dr. Shumer, I've just handed you what's been marked as

2    Exhibit 2. Do you recognize Exhibit 2?

3 A.  Yes.

4 Q.  What is Exhibit 2?

5 A.  This is a declaration written by me in the Utah case

6    that we were just describing.

7 Q.  If we turn to Page 10 of Exhibit 2. Is that your

8    signature in the middle of the page?

9 A.  Yes.

10 Q.  Is this report dated June 16, 2022?

11 A.  Yes.

12 Q.  Was this the first report that you'd ever prepared on

13    a -- what I'll call a sports law?

14 A.  I believe so.

15         MS. BERG: Just objection to the phrasing.

16    This is not a report. It's a declaration in support

17    of preliminary injunction.

18         MR. SMITH: Thank you. I will rephrase.

19 BY MR. SMITH:

20 Q.  Was this the first declaration that you had provided

21    on a state sports law, Dr. Shumer?

22 A.  I believe so.

23 Q.  Had you prepared any expert reports on state sports

24    laws prior to this declaration of June 16th, 2022?

25 A.  If this is the first declaration from this case, then
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1    no.

2 Q.  And in that case you provided a declaration and then I

3    believe was there an expert disclosure instead of an

4    expert report about your testimony? Does that sound

5    right?

6 A.  It does.

7 Q.  I want to make sure that I keep track. So in the Utah

8    case you might not have prepared an expert report,

9    just a declaration or a rebuttal declaration; is that

10    right?

11 A.  I think these terms are a little over my head.

12 Q.  You don't differentiate between declaration and report

13    when you are talking about your expert work?

14 A.  Correct.

15 Q.  I will try to be as precise as I can.

16         Dr. Shumer, are you involved in any

17    challenges to a sports law in New Hampshire?

18 A.  So I have been retained, I believe, but there's been

19    no deposition or testimony related to that matter.

20 Q.  Have you provided any expert reports or declarations

21    in the New Hampshire case?

22 A.  I believe so.

23         MR. SMITH: I'd like to mark Exhibit 3.

24         (Marked EXHIBIT 3 for identification)

25 BY MR. SMITH:
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1 Q.  Dr. Shumer, do you recognize Exhibit 3?

2 A.  Yes.

3 Q.  What is Exhibit 3?

4 A.  It's a declaration related to a challenge by

5    plaintiffs in New Hampshire.

6 Q.  Is this a challenge to a sports law in New Hampshire?

7 A.  Yes.

8 Q.  If we turn to Page 9, the very last page. Is that

9    your signature at the top of the page?

10 A.  Yes.

11 Q.  Is this declaration dated August 13th, 2024?

12 A.  Yes.

13 Q.  Does it appear to be a fair and accurate copy of your

14    declaration?

15 A.  Yes.

16 Q.  I don't believe I asked that question for Exhibit 2.

17    So just to make sure, was Exhibit 2 a fair and

18    accurate copy of your declaration in the Utah sports

19    case?

20 A.  Yes.

21 Q.  Continuing on in Exhibit 3. The date of August 13,

22    2024, was before you submitted Exhibit 1 on

23    October 10th, 2024, in this case; is that right?

24 A.  Yes.

25 Q.  Why, then, is this New Hampshire case not included in
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1    Paragraph 14 of Exhibit 1?

2 A.  Because I didn't provide testimony in the New

3    Hampshire case.

4 Q.  So Paragraph 14 does not include cases in which you

5    had expert reports or declarations but not deposition

6    or trial testimony?

7 A.  Correct.

8 Q.  In the New Hampshire case are you testifying in

9    support of the New Hampshire law?

10 A.  No.

11 Q.  About how many hours have you spent on the New

12    Hampshire case?

13 A.  I would say three.

14 Q.  Have you done anything in the New Hampshire case other

15    than prepare the declaration we marked as Exhibit 3?

16 A.  No.

17 Q.  Returning to Paragraph 14, then. Are there other

18    cases that you remember that involved an expert report

19    or declaration that are not listed in Paragraph 14?

20 A.  You're asking at the time of the writing of --

21 Q.  At the time of the writing. Because I thought you

22    testified earlier, and I may have misunderstood, that

23    this was everything, and this New Hampshire case now

24    you say is an exception, so I'm curious if there are

25    other exceptions of cases that are not listed in
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1    Paragraph 14.

2 A.  Well, that's not an exception. Right? Because it

3    says in the past four years I have been retained as an

4    expert and provided testimony on behalf of transgender

5    plaintiffs in the following cases, so -- so that's --

6    I believe that to be accurate. So you're asking me

7    are there other cases that I've been retained on --

8 Q.  Yeah.

9 A.  -- or provided expert reports but not testimony?

10    Because that wasn't something that I would have

11    included in -- in this paragraph.

12 Q.  I understand. Thank you for clarifying that for me.

13         So Paragraph 14 includes every case that

14    you gave a deposition or trial testimony --

15 A.  Correct.

16 Q.  -- during the past four years at the time of the

17    writing?

18 A.  Correct.

19 Q.  Setting those cases aside, what cases have you served

20    as an expert witness that did not include a deposition

21    or trial testimony and therefore are not listed in

22    Paragraph 14?

23 A.  There may be some, but I don't -- I don't -- I don't

24    have names right now to -- that I'm remembering.

25 Q.  Exhibits 1, 2, and 3 are relating to sports laws in

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 42

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 43 of 327



1    Arizona, Utah, and New Hampshire.

2         Have you been involved in any other case

3    involving a state sports law?

4 A.  No.

5 Q.  So you haven't been involved in any case involving

6    Idaho's sports law?

7 A.  No.

8 Q.  You haven't been involved in any case involving West

9    Virginia's sports law?

10 A.  No.

11 Q.  You haven't been involved in any case involving

12    Tennessee's sports law?

13 A.  No.

14 Q.  You haven't been involved in any case involving

15    Florida's sports law?

16 A.  No.

17 Q.  Have you studied the challenges in Idaho, West

18    Virginia, Florida, or Tennessee even though you

19    weren't involved?

20 A.  No.

21 Q.  Do you know the issues involved in those cases?

22 A.  No.

23 Q.  Do you know the experts involved in those cases?

24 A.  No.

25 Q.  Have you reviewed any of the expert reports in any of
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1    those Idaho, West Virginia, Florida, or Tennessee

2    cases?

3 A.  No.

4 Q.  Do you even know who the experts are in those cases?

5 A.  I don't.

6         MR. SMITH: We've been going right about an

7    hour, so if it's all right, let's take a short break.

8    Off the record.

9         VIDEO TECHNICIAN: Going off the video

10    record. The time is now 11:01 a.m.

11         (Recess taken at 11:01 a.m.)

12         (Back on the record at 11:10 a.m.)

13         VIDEO TECHNICIAN: Back on the video

14    record. The time is now 11:10 a.m.

15 BY MR. SMITH:

16 Q.  Dr. Shumer, you're the Clinical Director of the Child

17    and Adolescent Gender Services Clinic at CS Mott

18    Children's Hospital; is that right?

19 A.  Yes.

20 Q.  Do you have a shorthand for what you call that clinic

21    so I don't have to use the full name every time I ask

22    you about it?

23 A.  CAGS. Child and Adolescent Gender Clinic. CAGS.

24 Q.  CAGS it is. Did you found CAGS in 2015?

25 A.  Yes.
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1 Q.  Why did you found CAGS?

2 A.  I was -- I was recruited to do so. I -- I was -- I

3    had experience and expertise in assessment and

4    management of gender dysphoria having learned those

5    skills during my training in pediatric endocrinology

6    fellowship. There was -- there was a standard of care

7    in management of gender dysphoria or gender identity

8    disorder at that time that my institution didn't have

9    services to provide that standard of care, and so the

10    founding of CAGS filled that void.

11 Q.  Have you been in charge of CAGS every day it has been

12    in existence?

13 A.  In charge? I would say that I'm the clinical

14    director, so to the extent of that meaning that I'm in

15    charge, yes.

16 Q.  Is there someone else who has some sort of management

17    responsibility for CAGS besides you?

18 A.  I would say that the hospital, the -- A -- you know,

19    our ACU, or Ambulatory Care Unit, my bosses, you know,

20    would provide oversight to the work that I do, but

21    no -- no other person directly, no.

22 Q.  Would it be fair to say that you run the day-to-day of

23    CAGS and then some of your supervisors have oversight

24    responsibility given their location in the chain of

25    command?
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1 A.  Yes.

2 Q.  What are your responsibilities as the Clinical

3    Director for CAGS?

4 A.  I organize a weekly case conference where new patients

5    that are going to be seen that week are presented by

6    our mental health team. I organize a monthly meeting

7    of providers to discuss things like when a -- how long

8    is our wait? Is -- are there new providers coming in?

9    Are there protocol questions? When there's a new

10    provider joining the team, I might be asked to

11    participate in interviewing that person or in training

12    that person. So some -- those are some examples.

13 Q.  How big is the team that you oversee in the CAGS

14    clinic?

15 A.  There's two mental health providers and I want to say

16    seven medical providers and about four nurses.

17 Q.  12 or 13 people total?

18 A.  Yes.

19 Q.  As the Clinical Director, are you familiar with the

20    operations of CAGS?

21 A.  Yes.

22 Q.  Is CAGS part of the University of Michigan?

23 A.  Yes.

24 Q.  If we turn to Exhibit 1 and look at Page 2.

25    Paragraph 5 at the bottom of Page 2 says that CAGS has
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1    treated over 600 patients since its founding.

2         Do you see that at the bottom of Page 2,

3    Paragraph 5?

4 A.  Yes.

5 Q.  Is that number, 600 patients since its founding, still

6    the correct number?

7 A.  It's higher.

8 Q.  What would the number as of today be?

9 A.  It's an estimate. I would say somewhere in the

10    thousand range.

11 Q.  Does that mean that you've taken on approximately 400

12    new patients since October of 2024?

13 A.  I'm not sure that that's what it means. I'm just

14    trying my best to estimate the number of patients

15    because I haven't pulled a report, and so it could be

16    that the -- the number provided in this report is an

17    underestimate or it could be that there's been 400

18    patients. I think at the time of writing this that

19    was my estimate. My estimate now is about a thousand.

20    So I think that's just the best I can do.

21 Q.  Have you noticed any sort of uptick in new patients

22    since October 2024?

23 A.  Yes. I think that we've noticed a lot of patients

24    coming from states surrounding Michigan as those

25    states have had restrictions in care.
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1 Q.  The second sentence of Paragraph 5 on Page 2 says that

2    you have personally evaluated and treated over 400

3    patients for gender dysphoria.

4         Was that number accurate in October 2024

5    when you issued this report?

6 A.  To the best of my ability, yes.

7 Q.  What would the number be today?

8 A.  Maybe 450.

9 Q.  Does that mean of the new patients that have come in

10    since October you're not seeing all of the new

11    patients?

12 A.  Correct.

13 Q.  Are you seeing roughly the same percentage of patients

14    as you did in October 2024?

15 A.  Same percentage of patients that -- as it relates to

16    my total job? Yes.

17 Q.  And the same percentage of new patients since -- in

18    October you had seen 400 of the clinic's 600. Now

19    you're saying that you've seen approximately 450 of

20    the clinic's thousand. Are you seeing fewer new

21    patients that come to CAGS clinic?

22 A.  Me personally, yes.

23 Q.  Why is that?

24 A.  Because I have a full panel of patients, and so

25    providers that have less patients on their panel are
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1    open to seeing new patients more readily than me.

2 Q.  Have you had to hire any new staff to deal with this

3    influx of new patients?

4 A.  We've had new providers that have joined our team.  I

5    don't know that I would say that it's a direct result

6    of an increase in patients, but more providers

7    interested in providing care that are working at our

8    institution. So I think that -- that answers your

9    question.

10 Q.  Have you tracked the number of new patients that come

11    to the CAGS clinic annually since its founding in

12    2015?

13 A.  I've tried to do that a little bit. Not all the way

14    back from 2015. But I think that in general we're

15    seeing about a hundred new patients a year.

16 Q.  Have you noticed any trends in the number of patients

17    coming every year to the CAGS clinic?

18 A.  I think more recently we're seeing more patients

19    coming from farther away, and generally over time I

20    would say that there is initially sort of a larger

21    bolus of patients coming in the beginning because

22    there -- it was a service that wasn't previously

23    provided, so patients that were traveling from out of

24    state to receive care were all of a sudden able to

25    receive care closer to home than maybe less patients
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1    for a couple years and then an increase as the general

2    prevalence of patients presenting to care increased in

3    Michigan and across the country.

4 Q.  And it sounds like you see patients who live outside

5    of the state of Michigan; is that right?

6 A.  Some, yes.

7 Q.  About how many states would you say you have patients

8    that come from to the CAGS clinic?

9 A.  Primarily it's two states, but there are probably

10    patients -- a handful of patients from other states.

11 Q.  What are the two primary states that come to Michigan

12    to the CAGS clinic?

13 A.  Ohio and Indiana.

14 Q.  What services does the CAGS clinic provide?

15 A.  It provides assessment of -- of referred patients,

16    provides resources and referrals, community resources.

17    When appropriate, it would provide medical

18    interventions, such as GnRH agonists or

19    gender-affirming hormones.

20 Q.  Anything else?

21 A.  I think that the -- the providers that are caring for

22    these patients are pediatricians, so, you know,

23    through the -- through the course of caring for

24    patients we could provide other health supports, like

25    assessment for depression or testing for sexually
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1    transmitted infections, other basic pediatric care for

2    the patients that we're seeing in clinic.

3 Q.  Can GnRH agonists also be called puberty blockers?

4 A.  Yes.

5 Q.  So if I use the term "puberty blockers," do you know

6    what I mean?

7 A.  I do.

8 Q.  About how many of the thousand patients CAGS

9    collisions have received puberty blockers at one point

10    in time?

11 A.  I think my -- my best estimate would be about a fifth.

12 Q.  20 percent or 200 patients?

13 A.  Yes.

14 Q.  And so in your estimate there would be roughly 800

15    patients the CAGS clinic sees that have not received

16    puberty blockers at any point in time?

17 A.  Yes.

18 Q.  Is gender -- can gender-affirming hormones also be

19    called cross-sex hormones?

20 A.  Yes.

21 Q.  So if I use the term cross-sex hormones, you'll know

22    what I mean?

23 A.  Yes.

24 Q.  About how many of the CAGS clinic's patients are

25    currently or have at any point received cross-sex
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1    hormones?

2 A.  I would estimate maybe 65 percent. Some of those

3    would be the same patients as the ones that receive

4    the puberty blockers.

5 Q.  And then since the number of 65 percent is larger than

6    20 percent, it sounds like there are some patients who

7    receive cross-sex hormones who did not receive puberty

8    blockers?

9 A.  Yes.

10 Q.  Would that be the majority of patients at the CAGS

11    clinic who receive cross-sex hormones did not receive

12    puberty blockers?

13 A.  Yes.

14 Q.  About how many patients at the CAGS clinic are being

15    treated for gender dysphoria?

16 A.  Well, I think that's a trickier question. You know, I

17    think that for some patients there's an assessment

18    that doesn't result in a diagnosis of gender

19    dysphoria. For some patients there is a diagnosis of

20    gender dysphoria, but that -- that condition doesn't

21    require treatment with a medical intervention. Some

22    folks that would qualify for a medical intervention

23    don't meet criteria for that medical intervention for

24    other reasons. And some -- some folks are treated for

25    gender dysphoria with medications but not GnRH
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1    agonists, testosterone, or estrogen. So the diversity

2    in care is -- is pretty -- it's a very individualized

3    treatment process. So I think I've been talking too

4    long to remember the actual question, so can you --

5    can you say that again?

6 Q.  Your answer was very helpful. I'd like to just maybe

7    explore some of the categories you mentioned.

8         So you said that there are some children

9    who are diagnosed with gender dysphoria but don't

10    qualify for medical intervention; is that right?

11 A.  Yes.

12 Q.  About how many of the clinic's patients are in that

13    category?

14 A.  Maybe about 20 percent.

15 Q.  Or about 200 patients?

16 A.  Yes.

17 Q.  And then you said that there are some children who are

18    diagnosed with gender dysphoria who do not meet the

19    criteria for medical intervention for some other

20    reason; is that right?

21 A.  Oh, I think I was including all of the folks in that

22    first answer of 20 percent.

23 Q.  Then you said that there's a group of kids that are

24    diagnosed with gender dysphoria who are treated with

25    medications that are not puberty blockers; is that
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1    right?

2 A.  Yes.

3 Q.  About how many patients at the CAGS clinic are in that

4    category?

5 A.  I would say maybe ten percent.

6 Q.  About a hundred patients; is that right?

7 A.  Yes.

8 Q.  Are there any patients at the CAGS clinic diagnosed

9    with gender dysphoria that decline puberty blockers as

10    a treatment?

11 A.  Yes.

12 Q.  About how many of those patients does the CAGS clinic

13    have?

14 A.  Well, I think that I want to just be careful about

15    what the -- that question was, so by decline, I think

16    that there's -- there's a few different possibilities

17    there. You know, the decision to treat with puberty

18    blockers is a shared decision with the clinician, the

19    patient, and the family, and so, you know, it could be

20    that someone would meet criteria for puberty blockers

21    but yet they -- the distress that they feel associated

22    with their gender identity isn't related to the onset

23    of the development of secondary sex characteristics,

24    so they're not necessarily declining. It's just that

25    it's not -- it's not offered, but yet they still have
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1    gender dysphoria.

2         Patients that are otherwise eligible to

3    receive gender -- puberty blockers and the provider

4    feels like it might be beneficial to them, there's

5    various reasons why that prescription might not

6    happen. The patient might not be able to provide

7    appropriate assent for various reasons. The -- there

8    may be mental health conditions that are not in

9    reasonable control, in which case the medical

10    intervention wouldn't be appropriate at that time.

11    There may be -- there might not be parental consent

12    after the informed consent process. So those are all

13    different reasons that I'm not sure if all of those

14    would fall into the category of patient declines,

15    but -- but that's why I'm just having a little trouble

16    giving you a number.

17 Q.  Does the CAGS clinic receive any revenue for any

18    patient that is receiving puberty blockers?

19 A.  So I think that, just like any other medical visit,

20    there's a billing code that we apply based on the

21    level of complexity, so just like any other visit, but

22    not the -- there's -- first of all, the CAGS clinic

23    doesn't have its own funding mechanism or budget.

24    It's just part of the division of pediatric

25    endocrinology. So we don't have more or less revenue
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1    based on the care that we provide as a provider or as

2    a division.

3 Q.  So any revenue generated by the clinic goes into maybe

4    the university general budget or some other fund that

5    you don't know?

6 A.  Correct.

7 Q.  Not to anything that you control?

8 A.  Correct.

9 Q.  Dr. Shumer, have you had any patients that told you

10    that they'd come to the CAGS clinic because of a state

11    sports law?

12 A.  No.

13 Q.  Has the CAGS clinic seen an increase or decrease in

14    patients that you can tell related to state sports

15    laws?

16 A.  Well, we don't have a state sports law where I work.

17    But no.

18 Q.  Does the CAGS clinic receive any federal grants?

19 A.  No.

20 Q.  Does it receive any other federal funding?

21 A.  Not specifically, no.

22 Q.  Is the CAGS clinic entirely funded by the University

23    of Michigan, to your knowledge?

24 A.  The providers are employed by the University of

25    Michigan, yes.
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1 Q.  So you don't depend on donations from private sources

2    or anything like that?

3 A.  No.

4 Q.  Dr. Shumer, I'd like to turn to the report, the first

5    substantive section in Exhibit 1. We'll look at Page

6    Number 6. I'd just like to ask you how you define

7    biological sex.

8 A.  Sorry. Was there a paragraph that you said --

9 Q.  Well, we're talking about this section, and we'll look

10    at specific paragraphs in a moment. But just at a

11    high level, how -- how do you define biological sex?

12 A.  Well, I would say -- I would say the word "sex" is a

13    word that attempts to separate humans in the context

14    of, talking about people today, humans in the

15    categories of male and female, and on the face of it

16    that seems like a pretty simple task. Most of the

17    time that determination is made by a simple

18    examination of a baby's external genitals and the

19    provider says it's a boy or it's a girl, you know,

20    meaning it's a male or it's a female. As a pediatric

21    endocrinologist, I know that there's more complexity

22    to sex than that, that sex is -- has different

23    biologic components, including our chromosomes, our

24    anatomy, our gametes or reproduction -- reproductive

25    cells, our hormones, and our gender identity.
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1 Q.  So you include gender identity in the definition of

2    biological sex?

3 A.  I do because there's biologic underpinning to one's

4    gender identity, and, you know, through -- through my

5    work especially with people with different sex

6    development and also patients with gender dysphoria, I

7    understand gender identity to be part of -- of what

8    makes people one sex or another.

9 Q.  Paragraph 24 on Page 8 of Exhibit 1. It's at the very

10    top of Page 8.

11         Does Paragraph 24 contain your definition

12    of biological sex?

13 A.  Yes.

14 Q.  Dr. Shumer, how do you define gender identity?

15 A.  I would define gender identity as a deeply felt

16    internal sense of one's self as a boy or a girl, a man

17    or a woman, or somewhere on a spectrum between these

18    things.

19 Q.  And you said earlier that it's your opinion that

20    there's a biological component to gender identity?

21 A.  It is, yeah.

22 Q.  In Paragraph 16, if we just flip back two pages to

23    Page 6. Is Paragraph 16 your definition for gender

24    identity?

25 A.  Yes.
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1 Q.  I notice in both Paragraph 16 and Paragraph 24 there's

2    no citation in either of those paragraphs. Does that

3    mean that you wrote this definition and didn't need to

4    cite any references?

5 A.  Well, it means that I wrote it and didn't cite any

6    references. You might disagree that I needed to make

7    a citation, but I didn't.

8         MR. SMITH: I'd like to mark Exhibit 4.

9         (Marked EXHIBIT 4 for identification)

10 BY MR. SMITH:

11 Q.  Dr. Shumer, you've been handed Exhibit 4. Do you

12    recognize Exhibit 4?

13 A.  Yes.

14 Q.  What is it?

15 A.  It's an article that I wrote 12 years ago titled

16    "Current management of gender identity disorder in

17    childhood and adolescence: guidelines, barriers and

18    areas of controversy."

19 Q.  Did you write this article in 2013?

20 A.  Yes.

21 Q.  Is it a fair and accurate copy of your article?

22 A.  Yes.

23 Q.  I'd like to turn to the second page of this document.

24    It has a Page 70 in the bottom left corner. On the

25    left-hand column toward the bottom do you see a
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1    section titled "Terminology"?

2 A.  Yes.

3 Q.  The second sentence of that section says, "Biologic

4    sex means the genetic, anatomic and hormonal

5    determinants that define male and female."

6         Did I read that correctly?

7 A.  Yes.

8 Q.  That definition does not mention gender identity, does

9    it?

10 A.  No.

11 Q.  If we look on the right-hand column toward the top of

12    the page, fourth sentence down, you find the sentence

13    "Gender identity is defined as a person's own

14    classification of self as a male or a female."

15         Did I read that correctly?

16 A.  Yes.

17 Q.  That sentence does not reference any biological

18    component, does it?

19 A.  No.

20 Q.  If we continue down to the next section, you see the

21    section titled "Children"?

22 A.  Yes.

23 Q.  And this is an article that you wrote with

24    Professor Spack?

25 A.  Yes.
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1 Q.  Who is Professor Spack?

2 A.  He's a pediatric endocrinologist and adolescent

3    medicine doctor at Boston Children's Hospital. Now

4    retired.

5 Q.  Did he mentor or supervise you at some point?

6 A.  Yes.

7         MR. SMITH: I'd like to mark Exhibit 5.

8         (Marked EXHIBIT 5 for identification)

9 BY MR. SMITH:

10 Q.  I've handed you Exhibit 5, Dr. Shumer. Do you

11    recognize Exhibit 5?

12 A.  Not specifically. It looks like a PowerPoint slide

13    from something that I put together in 2017, but I

14    don't specifically remember this -- this talk.

15 Q.  Do you disagree that you gave a talk in October of

16    2017?

17 A.  No.

18 Q.  If we look at Exhibit 1 just to make sure that we're

19    on the same page. If we go back to your CV in the

20    back of Exhibit 1. And if you flip forward four pages

21    in your CV, we find the "Scholarly Activities,

22    Presentations" section. Do you see that?

23 A.  Yes.

24 Q.  Okay. And then midway through that on the following

25    page on Number 13, do you see a conference planner,
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1    host, and presenter topic at the Michigan Medicine,

2    October 2017?

3 A.  Yes.

4 Q.  Does that sound like the same conference at which

5    Exhibit 5 may have been given?

6 A.  It may be.

7 Q.  You just don't have any specific recollection?

8 A.  Yeah. I give -- I have given so many talks, and I'm

9    not sure that this is that one, but I don't dispute

10    that this is something that I created.

11 Q.  I'd like to go in Exhibit 5, the presentation back 12

12    pages, and unfortunately this PowerPoint is not

13    numbered. So after we flip past the cases, there's a

14    slide entitled "Terminology." Do you see that slide?

15 A.  Yes.

16 Q.  The first bullet point says "Biologic sex - the

17    genetic, anatomic, and hormonal determinants that

18    define male and female." Did I read that correctly?

19 A.  Yes.

20 Q.  That definition does not reference gender identity,

21    does it?

22 A.  No.

23 Q.  The next bullet point says "Gender identity - a

24    person's own classification of self as male or

25    female."
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1         Did I read that correctly?

2 A.  Yes.

3 Q.  And that definition does not reference any biological

4    component, does it?

5 A.  Not specifically.

6 Q.  Are those the same definitions that we just looked at

7    in your article that we marked as Exhibit 4?

8 A.  Yes.

9 Q.  If we flip the page in Exhibit 5, there's a diagram of

10    the gingerbread person. Do you see that?

11 A.  Yes.

12 Q.  Have you used this diagram before?

13 A.  Yes.

14 Q.  And you see that the definition of gender identity on

15    the right-hand side is "Gender identity is how you, in

16    your head, think about yourself. It's the chemistry

17    that composes you (e.g. hormonal levels) and how you

18    interpret what that means."

19         Did I read that correctly?

20 A.  Yes.

21 Q.  Do you agree with that definition?

22 A.  Well, I think that -- I didn't write that definition.

23    And I think with all of these -- these definitions, I

24    think the idea is that the person that I'm presenting

25    to may be hearing the term "gender identity" for the
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1    first time and maybe have always thought of gender and

2    sex as the same thing, and so when I'm trying to teach

3    someone that these are different words with different

4    meanings, yes, I have oversimplified.

5         You know, going back to the first -- the

6    first article that I wrote, it very well could be true

7    that -- that I wasn't thinking of gender identity as a

8    component of sex at that time and that I would have

9    written that differently 12 years later. When -- when

10    I am talking to -- when I was talking to this audience

11    in 2017, I presume that the intention was to help

12    differentiate the idea of gender identity from sex but

13    that the question about whether gender identity is a

14    component of sex was not a topic that I was intending

15    to address. In more contemporary talks that I give, I

16    do include a slide on the biologic underpinning of

17    sex -- of gender identity rather.

18         But the question that you ask is do I agree

19    with this sentence. "Gender identity is how you in

20    your head think about yourself." I don't have a

21    strong disagreeing feeling about that sentence. It's

22    not, you know, my definition. "It's the chemistry

23    that composes you (e.g. hormone levels) . . ."  I

24    don't necessarily agree with that part of it. But I

25    think that what the Genderbread person's definition of
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1    gender identity is implying there is that there is

2    something biological about gender identity. There's a

3    picture of a brain next to the term "gender identity"

4    that's sort of implying that this is our brain sex

5    and -- and yet, you know, I didn't write that sentence

6    and wouldn't have written that exactly the same way

7    as -- as the author of this slide.

8 Q.  Is gender identity objectively measurable, Dr. Shumer?

9 A.  It's measurable by clinical interview, so when you ask

10    someone in a clinical interview about their gender

11    identity and you're able to assess that person's

12    gender identity through clinical interview. Not the

13    same way as chromosomal sex can be measured by

14    karyotype or hormonal sex can be measured by a lab

15    evaluation. In that way it's different.

16 Q.  Since you said that gender identity can be determined

17    through a clinical interview, that would be a

18    subjective determination; right?

19 A.  Well, I think that, in essence, yes, it's a subjective

20    determination that's made by clinicians that are

21    trained in obtaining information by a formalized

22    clinical interview, just like the diagnosis of

23    depression would be made by clinical interview using a

24    subjective conversation or clinical interview with the

25    patient.
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1 Q.  There's no medical test that you can administer to

2    determine someone's gender identity, is there?

3 A.  Correct.

4 Q.  Returning to Exhibit 5 on that Genderbread person

5    diagram. There's also a category for biological sex.

6    Do you see that?

7 A.  Yes.

8 Q.  And this -- this diagram says that "Biological sex

9    refers to the objectively measurable organs, hormones,

10    and chromosomes."

11         Did I read that correctly?

12 A.  "Biological sex refers to the objectively measurable

13    organs, hormones, and chromosomes." Yes.

14 Q.  Do you agree with that statement?

15 A.  I think that those are -- are certainly components of

16    sex, but as we've -- as I've mentioned, I would

17    include gender identity as a component of sex, which,

18    as we just discussed, is less objectively measurable.

19 Q.  So in this presentation that you gave in October of

20    2017 you presented definitions to the audience that

21    you didn't fully agree with?

22 A.  I'm not sure if I had been as deeply thoughtful about

23    these nuances of language in 2017 or not, but it

24    doesn't precisely reflect my current understanding of

25    these terms.
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1 Q.  When did your current understanding of these terms

2    begin?

3 A.  Well, I guess I'm just thinking about whether or not I

4    ever had to consider whether gender identity was a

5    component of sex before being asked that question, you

6    know, as it pertains to some of these legal questions.

7    It's not a scientific question that I had -- had

8    necessarily considered in 2017. But I understood that

9    there's biological underpinning to gender identity

10    then, so -- so, you know, I do believe that at the

11    time of this presentation -- you know, even I'm

12    reflecting on my fellowship in -- prior to the writing

13    of the first article that you showed me. I gave a

14    presentation at that time about the effect of

15    testosterone exposure in fetal life on gender

16    identity. There's research related to that,

17    especially coming from some of our patients with

18    disorders of sex development. So understanding that

19    there's biologic underpinning to gender identity has

20    been something that I've known as a scientific fact

21    since I believe 2015, but the semantics of it is

22    something that I just maybe hadn't considered.

23 Q.  Did I just understand you correctly to say that the

24    semantics of these definitions you really didn't

25    consider until you became an expert witness in
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1    litigation?

2 A.  I'm just trying to think about that because, you know,

3    it's not a question that is applicable clinically

4    whether or not gender identity is a component of sex

5    by definition, so I'm just not sure when I -- when I

6    first described it that way.

7 Q.  Can you remember a time prior to litigation serving as

8    an expert witness where you described biological sex

9    and gender identity as you do today?

10 A.  I'm not sure I was ever asked the question.

11 Q.  And so the first time you remember being asked that

12    question was as part of your role as an expert witness

13    in litigation?

14 A.  If the first time I was asked the question was then,

15    then the first time I answered it was the way that I'm

16    answering it now.

17 Q.  Have you been asked outside of litigation, to your

18    knowledge, about the definitions of gender identity or

19    biological sex?

20 A.  No.

21 Q.  I'd like to hand you another article we'll mark as

22    Exhibit 6.

23         (Marked EXHIBIT 6 for identification)

24 BY MR. SMITH:

25 Q.  Dr. Shumer, I have handed you what's been marked as
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1    Exhibit 6. Do you recognize Exhibit 6?

2 A.  Yes.

3 Q.  What is Exhibit 6?

4 A.  It's an article that I wrote with two others titled

5    "Advances in the Care of Transgender Children and

6    Adolescents" published in 2016.

7 Q.  One of the coauthors again Professor Spack?

8 A.  Yes.

9 Q.  Does Exhibit 6 appear to be a fair and accurate copy

10    of your article?

11 A.  Yes.

12 Q.  You're listed as the lead author?

13 A.  Yes.

14 Q.  I'd like to turn to the second page of Exhibit 6.

15    There's a section in bold "Definitions and

16    Epidemiology." Do you see that?

17 A.  Yes.

18 Q.  The first sentence reads, "Gender identity describes

19    one's internal feeling of gender, for example, boy or

20    girl, man or woman, agender (identifying as having no

21    gender), or a non-binary understanding of one's

22    gender."

23         Did I read that correctly?

24 A.  Yes.

25 Q.  The next sentence reads, "This is in contrast to
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1    biologic sex, which is describes the chromosomal,

2    hormonal, and anatomic determinants which result in

3    characterizing people as male or female."

4         Did I read that correctly?

5 A.  Yes.

6 Q.  Were those accurate representations of your

7    understanding of those terms in 2016?

8 A.  Certainly what I wrote as the definitions for this

9    article, but, again, I would just reaffirm the idea

10    that at the time of writing this article I also

11    understood gender identity to have a biologic

12    component to it, and -- and whether or not -- the

13    reason that I didn't outline it -- outline those

14    thoughts in these two sentences I don't remember.

15 Q.  To that point, a biological component for gender

16    identity is not mentioned in the definition for gender

17    identity in Exhibit 6, is it?

18 A.  It is not.

19 Q.  And gender identity is not mentioned in the definition

20    to biological sex in Exhibit 6, is it?

21 A.  No.

22 Q.  In fact, biological sex's definition says that it's in

23    contrast to gender identity; is that right?

24 A.  That's what it says.

25 Q.  So this article represents that gender identity and
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1    biological sex are different terms; is that right?

2 A.  They're different terms, yes.

3 Q.  Is it still your understanding that those are

4    different terms?

5 A.  Gender identity and biologic sex are different terms,

6    yes. But that, as I've said, but gender identity is

7    rooted in biology, a question that I -- I didn't

8    address in this -- in these two sentences.

9 Q.  Sitting here today, we still don't know what causes

10    gender identity, do we?

11 A.  Well, there's not a single cause of gender identity

12    that we can point to. It's not an example of say a

13    Mendelian trait where if you inherit this one gene,

14    then you know what your gender identity is going to

15    be. I can tell you that there's evidence to support

16    the idea that there is a genetic component of gender

17    identity. There's evidence to support the idea that

18    hormonal exposures in fetal life contribute to our

19    gender identity. There's evidence to support the idea

20    that neuroanatomic brain structures are different in

21    people with difference in gender identity. But that

22    there's not a test or an x-ray that you can use to

23    determine one's gender identity or a clear-cut cause

24    and effect as is the case in some other areas in

25    medicine.
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1 Q.  Is there also evidence to suggest that environmental

2    factors may influence gender identity?

3 A.  I think certainly the -- when we're talking about

4    gender and gender identity, it's true that -- that

5    gender identity doesn't exist in a vacuum, that we

6    live in a social world that organizes people into

7    sexes in different ways, in different places, in

8    different contexts, in different eras of time, and so

9    certainly our environment affects how we understand

10    ourself and our gender.

11 Q.  If we turn to Page 5 in Exhibit 6 before you. At the

12    bottom of Page 5 you see the final paragraph begin

13    with the sentence that reads, "Finally, individual

14    environmental factors may influence the development of

15    gender dysphoria."

16         Do you see that?

17 A.  Yes.

18 Q.  And that -- is that still your opinion?

19 A.  I don't disagree with that.

20 Q.  If we return back to Page 2 of Exhibit 6. The bottom

21    paragraph on Page 2 reads, "As evidenced by the

22    American Psychiatric Association's decision to remove

23    the stigmatizing word 'disorder' from the lexicon,

24    replacing gender identity disorder (GID) with gender

25    dysphoria, there has been evolving depathologization
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1    for those whose gender identity differs from their sex

2    assigned at birth."

3         Did I read that correctly?

4 A.  Yes.

5 Q.  Is that your understanding of how the definition for

6    gender dysphoria came to be?

7 A.  That's my understanding. I don't have insider

8    information on the decision to change gender identity

9    disorder to gender dysphoria, but that's my

10    understanding, yes.

11 Q.  So in DSM-III and DSM-IV there's a gender identity

12    disorder, and then that was recast in DSM-5 as gender

13    dysphoria? Is that your understanding?

14         MS. BERG: Objection. Vague.

15 A.  So there was a definition -- a diagnosis called gender

16    identity disorder in the previous version of the DSM,

17    and I think inherent in -- in that term you can get a

18    sense that it's almost implying that the gender

19    identity itself is disordered, whereas the current --

20    the current medical consensus or the -- the -- the

21    current definitions now make it more clear that it's

22    not the difference in gender identity itself that's

23    disordered. It's the distress associated with that

24    difference. And so that's my understanding of -- of

25    that evolution.
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1 BY MR. SMITH:

2 Q.  Did you ever diagnose a patient with gender identity

3    disorder when DSM-IV was in effect?

4 A.  Yes.

5 Q.  Have you diagnosed patients with gender dysphoria

6    under DSM-5?

7 A.  Yes.

8 Q.  Are the diagnostic criteria similar between gender

9    identity disorder and gender dysphoria?

10         MS. BERG: Objection. Vague.

11 A.  They're similar, although the -- the -- the gender

12    dysphoria definition is, as we -- as I've sort of

13    implied, more focused on the negative mental health

14    feelings of the difference, so they're not identical.

15 BY MR. SMITH:

16 Q.  Are there any other differences between those two

17    definitions that you recall?

18 A.  I'd have to pull up the gender identity. It's been a

19    while since I have looked at that since it's not -- it

20    hasn't been in use for a long time, but I think there

21    are -- there are differences but not that I can recall

22    right now.

23 Q.  You can't remember any here today?

24 A.  Well, I think that there's one -- I think one

25    difference is that gender dysphoria in childhood is a
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1    diagnosis, gender dysphoria in adolescence and

2    adulthood is a diagnosis, and I don't think -- I don't

3    believe that the -- the distinctions were the same for

4    gender identity disorder as a diagnosis. There's been

5    more specifics about the different features of the,

6    you know, the different primary and -- you meet a

7    certain number of criteria from Part A and then also

8    Part B for gender dysphoria. So the way to diagnose

9    is -- is different. But the -- in essence, they both

10    involve similar -- a similar phenomenon.

11 Q.  In the CAGS clinic, before you see a patient, is there

12    one of your team members that conducts a screening

13    interview with a new patient?

14 A.  Yeah. There's a series of evaluation steps.

15 Q.  Do those evaluation steps include considering whether

16    gender dysphoria is present in a new patient?

17 A.  Yes.

18 Q.  Do you ever see a patient prior to a determination

19    being made that a patient is presenting with gender

20    dysphoria?

21 A.  Sometimes it works out that the visit with me has

22    happened before the assessment visit, but then the

23    assessment visit happens and then I'll see them

24    afterwards. That's happened. But the -- the normal

25    flow of patients through the clinic starts with a
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1    referral. The referral then leads to a triage phone

2    call with one of our mental health providers. The

3    mental health provider will learn from the parent at

4    that point what the goals of the referral are, and the

5    goal could be simply community resources or it could

6    be assessment. If there's a goal of assessment, then

7    there will be a series of assessments scheduled with

8    the social worker and followed by a visit with one of

9    the medical providers if appropriate afterwards.

10         MR. SMITH: This is a good place to stop.

11    Let's go off the record.

12         VIDEO TECHNICIAN: Going off the video

13    record. The time is now 12:00 p.m.

14         (Recess taken at 12:00 p.m.)

15         (Back on the record at 12:31 p.m.)

16         VIDEO TECHNICIAN: Back on the video

17    record. The time is now 12:31 p.m.

18 BY MR. SMITH:

19 Q.  Dr. Shumer, what are the different kinds of treatment

20    for gender dysphoria?

21 A.  So I can think of non-medical ways that people address

22    their gender dysphoria, such as engaging in therapy to

23    better understand how your gender identity fits into

24    the world. Non-medical interventions, like binding of

25    the chest or using a different name or pronoun or
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1    decisions about how one dresses or presents themselves

2    to the world, sort of collectively described as social

3    transition. Medical interventions can include things

4    like -- well, I think of medical interventions

5    generally as medications that stop things from

6    happening that are unwanted or causing worsening

7    dysphoria or medications that provide things -- cause

8    things to happen that the lack of them happening is

9    causing dysphoria. So in that first category would be

10    things like puberty blockers, GnRH agonists,

11    medications to address menstrual dysphoria, and the

12    second category would be things like testosterone or

13    estrogen. There's surgical interventions that are

14    used to treat gender dysphoria primarily in adults.

15    So those are some examples of possible treatments for

16    gender dysphoria.

17 Q.  Do you recommend all those different kinds of

18    treatment -- let me rephrase that.

19         Is everything that you just mentioned

20    options that you consider when meeting with a patient

21    at the CAGS clinic?

22 A.  Sure. There -- there are tools in a toolkit that a

23    patient could use, sometimes already are using. You

24    know, almost every patient that is referred to our --

25    our clinic has in some way embarked on a social

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 77

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 78 of 327



1    transition prior to assessment. Most of the time the

2    transition process has started well before referral,

3    but that all of these are -- are things that may or

4    may not be helpful for each individual patient.

5 Q.  Is there a one-size-fits-all treatment for gender

6    dysphoria, in your opinion?

7 A.  Well, there's certainly an outlined standard of care

8    consisting of, you know, a sequence of interventions

9    that -- that -- that we consider but that I agree that

10    there's no one size fits all and that each individual

11    patient, just like in any other area of medicine,

12    requires an individualized assessment and management

13    plan.

14 Q.  We talked earlier today about the CAGS clinic

15    prescribing puberty blockers and cross-sex hormones.

16         Does the CAGS clinic have any role in

17    surgical interventions that you mentioned?

18 A.  No.

19 Q.  Do you refer any of your patients for surgical

20    intervention?

21 A.  Not technically. Patients that are -- are surgical

22    candidates, there's a process for evaluation and

23    management of surgical concerns in a separate part of

24    our health system that doesn't require me to send a

25    referral, but I'll sometimes counsel patients about
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1    surgery or their questions around surgery.

2 Q.  When you say our health system, do you mean the

3    University of Michigan provides surgical interventions

4    to people with gender dysphoria?

5 A.  Not -- not adolescents with gender dysphoria, but they

6    do for adults.

7 Q.  Does the University of Michigan provide any chest

8    surgery for any individual under 18?

9 A.  No.

10 Q.  Have they ever?

11 A.  Yes.

12 Q.  When did that change?

13 A.  I think that there wasn't a formal policy on chest

14    surgery, but within the last year there was a decision

15    to restrict chest surgery to people over 18.

16 Q.  Do you have patients under 18 who get surgery, either,

17    you know, top or bottom surgery, from a different

18    provider?

19 A.  I've never had a patient under 18 that has had bottom

20    surgery, and that -- I think you're referring to

21    genital surgery. I have had patients under 18 that

22    have gone to external providers for chest surgery,

23    yes.

24 Q.  Dr. Shumer --

25         (Off the record at 12:36 p.m.)
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1         (Back on the record at 12:37 p.m.)

2 BY MR. SMITH:

3 Q.  Dr. Shumer, some people who identify as transgender

4    later identify as cisgender; right?

5 A.  Yes. That's possible.

6 Q.  And by cisgender, that means they identify with their

7    biological sex?

8 A.  Yes.

9 Q.  So that includes children with gender dysphoria, you

10    know, may identify as transgender at one point and

11    later identify consistent with their biological sex;

12    is that right?

13 A.  Yes. There's certainly people that have -- their

14    understanding of their gender identity changes over

15    time in the way that you described.

16 Q.  Do you know anyone who has detransitioned?

17 A.  Yes.

18 Q.  Have you had any patients who changed their gender

19    identity while they were coming to the CAGS clinic?

20 A.  I've had -- well, I think it's a tricky one because I

21    certainly have had patients that have -- have made

22    decisions about stopping or starting medications based

23    on their -- their goals of care. I've had patients

24    that have identified as -- have understood their

25    identity as transgender and then later cisgender
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1    that -- that have -- I can think of one patient

2    that -- that meets that category and stopped their

3    medication. Those patients represent probably less

4    than one percent of the patients that -- that I've

5    seen.

6 Q.  What percent of patients have you seen that identify

7    as transgender continue with that gender identity

8    while they're going to the CAGS clinic?

9 A.  Well, I think that I want to step back and say that

10    there's sort of two types of patients that may present

11    to the clinic, patients that are prepubertal and

12    patients that are pubertal or in puberty. Patients

13    that are prepubertal, the -- there is an understanding

14    that one's gender identity before the onset of puberty

15    is less predictive of their future gender identity

16    than it is as puberty is starting. A patient that has

17    a difference in gender identity and then is tangibly

18    seeing the changes associated with the beginning of

19    puberty and has persistence of their difference in

20    gender identity is more likely then to continue to

21    have that difference in gender identity. So I'd say

22    for the patients that are prepubertal, which is a

23    minority of patients that come to gender clinic, the

24    percentage of patients that persist in their gender

25    identity is lower than those who are pubertal, in
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1    both -- in both groups I would say over 50 percent,

2    but for the patients that have persistence or

3    intensification of gender dysphoria as puberty starts

4    or they understand that difference during puberty, the

5    persistence of a transgender identity has been, in my

6    clinical experience, in the 99 percent range.

7 Q.  I'd like to turn with you to -- back to Exhibit

8    Number 4. The second page of this, which is Page 70

9    of Exhibit 4.

10         Do you have Exhibit 4 now, Dr. Shumer?

11 A.  Yes. Thank you. Which page?

12 Q.  The second page, Page 70. If you look at the

13    right-hand side under the "Children" section, the

14    third paragraph down, which is the last full paragraph

15    on that page, the first two sentences read, "The

16    majority of children diagnosed with GID appear to

17    'desist' and identify with their biologic sex by early

18    adolescence or adulthood. The percentage of

19    'persisters' appears to be between 10 and 27%."

20         Did I read that correctly?

21 A.  Yes.

22 Q.  Do you still agree with that statement?

23 A.  Well, I -- I'm not sure about -- if the numbers are --

24    are the same numbers that I would use based on all the

25    data that we have today, but the idea that, as I just
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1    said, children who have a difference in gender

2    identity, that gender identity is less predictive of

3    their future gender identity. So I think we were just

4    talking about CAGS patients. We don't have any

5    patients that are coming to clinic when they're four

6    or five years old. And if every patient with --

7    that's exploring gender identity in a normal healthy

8    way in childhood were referred to CAGS, then those

9    numbers might be closer to what we see. Really we're

10    seeing patients that are close to pubertal age or

11    having gender-based distress with parents and primary

12    care doctors thinking that a medical intervention

13    might be appropriate. So it's a different denominator

14    than the -- the statistics that I cited here.

15         So I guess to answer your question, no, I

16    don't dispute the idea that younger children that are

17    healthfully exploring gender identity may or may not

18    persist, but also true that those that are diagnosed

19    with gender dysphoria as puberty begins and progresses

20    are now less likely to persist, to -- to desist.

21 Q.  And returning to my question. Do you still agree with

22    the two sentences I just read here in Exhibit 4?

23 A.  Well, gender identity disorder isn't a term that we

24    use today, so I wouldn't agree with using that term.

25    The majority of children diagnosed with gender
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1    identity disorder, it says "appear to 'desist' and

2    identify with their biologic sex by early adolescence

3    or adulthood." I would -- I would -- based on my

4    understanding of this body of literature, I would say

5    by the onset of puberty instead of the way that I

6    phrased it there. Otherwise I think the -- the gist

7    of it is accurate.

8 Q.  The last sentence on this page which carries over to

9    the following page reads as follows: "There is no

10    consensus among mental health professionals regarding

11    appropriate intervention, or even appropriate goals of

12    intervention, for children diagnosed with GID."

13         Did I read that correctly?

14 A.  Yes.

15 Q.  If the sentence had ended with the words "gender

16    dysphoria" instead of "gender identity disorder,"

17    would you agree with that statement?

18 A.  I don't think that I would agree with it, no.

19 Q.  Why not?

20 A.  I think that -- I think that today there's more

21    consensus that social transition may be an -- may be

22    an appropriate intervention for someone diagnosed with

23    gender dysphoria in careful consideration of all the

24    different options with the patient and family. Social

25    transition is -- making decisions around social
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1    transition isn't necessarily something that I'm

2    confronted with as a pediatric endocrinologist, but --

3    clinically, but in terms of my understanding of the --

4    the literature, there's more -- there's -- I wouldn't

5    say there's -- I wouldn't continue to say there's not

6    general consensus about that.

7 Q.  The last two sentences in this paragraph on now

8    Page 71 read, "There is an increasing parental support

9    for young children living as their desired sex;

10    however, desisters may struggle with returning to live

11    as their natal sex when their original desire to live

12    as the opposite sex had been so strongly supported and

13    encouraged by parents and providers, and even accepted

14    by peers. The Endocrine Society's 2009 clinical

15    practice guidelines oppose complete social role change

16    in prepubertal children with GID."

17         Again, if the last word, "GID," was

18    replaced with gender dysphoria, would you still agree

19    with those two sentences?

20 A.  Well, I don't -- I wouldn't disagree with the fact

21    that that was the Endocrine Society's guidelines in

22    2009, and, you know, I think there's something to be

23    said for the sentence before that, you know, how I

24    would talk to parents and families around topics of

25    social transition, which, again, I'm not often asked
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1    to do, but would be, you know, clearly to follow the

2    child's lead and let them know that any direction or

3    outcome of their understanding of their gender

4    identity is valid and will be supported and they will

5    be loved regardless, so emphasizing that to families

6    thinking through social transition decisions and I

7    think raising that point, you know, is just an

8    important one to -- to make then as it is now.

9 Q.  It sounds like you're still comfortable with this

10    language sitting here today?

11 A.  Yes.

12 Q.  Turning to the next page, which is Page 72. The very

13    bottom left-hand side you see a section that begins

14    "Barriers to Treatment." Do you see that?

15 A.  Can you say again where it is?

16 Q.  "Barriers to Treatment" at the bottom left of Page 72.

17 A.  Yes. Okay.

18 Q.  The second sentence of that section reads, "In

19    addition, the patients who do present to centres

20    equipped to follow the guidelines often present late,

21    after Tanner stage 3, making pubertal suppression less

22    effective."

23         Did I read that correctly?

24 A.  Yes.

25 Q.  Do you still agree with that statement?
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1 A.  Yes.

2 Q.  I'd like to turn now to Exhibit 6. Do you have

3    Exhibit 6 in front of you, Dr. Shumer?

4 A.  Yes.

5 Q.  I'd like to look at Page 6 of Exhibit 6. The first

6    full sentence of that page reads, "Children referred

7    for assessment due to gender non-conformity may

8    demonstrate gender non-conforming behaviors at a very

9    young age, sometimes as early as 3 years."

10         Did I read that correctly?

11 A.  Yes.

12 Q.  The next sentence reads, "Other persons may disclose a

13    transgender identity later in adolescence or

14    adulthood, without a history of gender non-conformity

15    in early childhood."

16         Did I read that correctly?

17 A.  Yes.

18 Q.  Do you still agree with that statement?

19 A.  Yes.

20 Q.  The next sentence says, "Young children who are gender

21    non-conforming or who identify as transgender may or

22    may not continue to identify as transgender as

23    adolescents and adults."

24         Did I read that correctly?

25 A.  Yes.
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1 Q.  Do you still agree with that statement?

2 A.  Yes.

3 Q.  Next sentence. "In fact, there is evidence to suggest

4    that for a majority of young children with

5    cross-gender identity, this identity does not persist

6    into adolescence; at the time of puberty their

7    transgender identity may desist and perhaps evolve

8    into a gay or lesbian sexual orientation."

9         Do you still agree with that sentence?

10 A.  Yes.

11 Q.  And did I read it correctly?

12 A.  Yes.

13 Q.  If we turn the page to Page 7 of Exhibit 6. You see

14    the third paragraph on this page, the first sentence

15    reads, "There is a lack of consensus among mental

16    health providers regarding the goals of mental health

17    treatment in pre-pubertal children."

18         Did I read that correctly?

19 A.  Yes.

20 Q.  Do you still agree with that statement?

21 A.  No.

22 Q.  Why not?

23 A.  Well, I think, you know, it's hard to -- to -- it's

24    hard to talk about each of these sentences in

25    isolation. In the last paragraph we were going into
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1    the next sentence which had to do with the fact that

2    once puberty starts, it's more likely to persist, and

3    so, you know, agreeing to each sentence one by one,

4    you know, it's missing some of the context or flavor

5    of the paragraph.

6         In this example, there's a -- the next

7    sentence says, "Some argue that therapeutic goals

8    should focus on reduction in dysphoria and acceptance

9    of the biologic sex. Affirmative approaches help

10    families to support a child's transgender identity and

11    assist children and families with the logistics of

12    making a social transition." So here we're discussing

13    sort of two approaches to the -- the prepubertal

14    child. And I think that my understanding of the

15    consensus today is more of a neutral approach with

16    love and acceptance of the child regardless of their

17    gender identity, making decisions around social

18    transition that if and when those decisions would be

19    helpful for the child's distress while leaving options

20    open for future decisions and that efforts to, quote

21    unquote, change one's gender identity, you know, have

22    been proven to be unsuccessful and harmful. So I

23    think that -- that I wouldn't agree that there's this

24    lack of consensus, but I also wouldn't agree that

25    there's these two polar opposite ways to approach it
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1    and that my -- my sense is that the modern consensus

2    is an affirmative approach with -- with -- with

3    flexibility.

4 Q.  If we turn the page to Page 8. The second to last

5    full sentence on this page at the bottom says that

6    "The average age of onset of puberty is 10-11 years in

7    females and age 11-12 years in males."

8         Did I read that correctly?

9 A.  Yes.

10 Q.  Is that still your understanding of the average ages

11    for puberty in both females and males?

12 A.  Yes. Here we're talking specifically about people

13    assigned female and male at birth, yes.

14 Q.  And so just to make sure we're on the same page, it's

15    still your understanding that females at birth reach

16    puberty at an average age of 10 to 11 and males at

17    birth reach puberty at an average age of 11 to 12?

18 A.  Yes.

19 Q.  If we turn to Page 17 of Exhibit 6. Page 17.

20 A.  Oh, I'm sorry.

21 Q.  You see there's a series of case studies. I'd like to

22    direct your attention to Patient 5. The Patient 5 is

23    a biologic male, 12 years old, and, as you see in this

24    paragraph, is put on puberty blockers at age 12. Do

25    you see that? "Treatment with a GnRH agonist was
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1    initiated."

2 A.  Yes.

3 Q.  And then the last sentence reads, "After discussion

4    with the family and mental health professional, the

5    decision is made to withdraw the GnRH agonist

6    medication and allow male puberty to progress with

7    continued supportive counseling in place."

8         Did I read that correctly?

9 A.  Yes.

10 Q.  Does -- was Patient 5 a patient that you had at some

11    point in time?

12 A.  No. I -- I don't know if any of these were based on

13    actual patients. Just sort of amalgams of examples of

14    things that may happen in the course of caring for

15    gender diverse patients.

16 Q.  Have you encountered a patient at the CAGS clinic like

17    Patient 5 who's a biologic male, starts puberty

18    blockers, and then stops at some point to allow male

19    puberty to commence?

20 A.  Yes.

21 Q.  How often does that happen?

22 A.  Not very often. I think if we're talking about the

23    percentage of individuals like you described that

24    start blockers, less than ten percent would stop the

25    GnRH agonist and allow male puberty to progress.
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1 Q.  We're done with Exhibit 6 for now, Dr. Shumer.

2         MR. SMITH: I'd like to mark Exhibit 7.

3         (Marked EXHIBIT 7 for identification)

4 BY MR. SMITH:

5 Q.  Dr. Shumer, I've handed you Exhibit 7. Do you

6    recognize Exhibit 7?

7 A.  Yes.

8 Q.  What is Exhibit 7?

9 A.  It's an article that I'm the second author on, this

10    article titled "Transgender and Gender Nonconforming

11    Adolescent Care: Psychosocial and Medical

12    Considerations," published in 2015.

13 Q.  Does it appear to be a fair and accurate copy of that

14    article that you coauthored?

15 A.  Yes.

16 Q.  If you turn to Page 2 of this article. Do you see a

17    section in the middle entitled "Gender identity"?

18 A.  Yes.

19 Q.  The second paragraph in that section describes what

20    we've been talking about with gender identity

21    persisting and desisting. Do you see that discussion?

22 A.  Yes.

23 Q.  In the middle of that paragraph, the fourth sentence

24    reads, "Estimates for the likelihood of gender

25    dysphoria persisting from childhood into adulthood
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1    range from 2-27% depending on the study."

2         Did I read that correctly?

3 A.  Yes.

4 Q.  And that was your understanding of the science

5    literature at that point in time?

6 A.  Yes.

7 Q.  Do you know of any difference in the science

8    literature today?

9 A.  Well, I think that there's a lot more that I could say

10    about likelihood of gender dysphoria persisting based

11    on my understanding of research over the last ten

12    years that, you know, it really depends on what the

13    denominator is that we're talking about, so if we're

14    talking about anyone who is exploring gender identity,

15    anyone who has said I'm not a girl, I'm a boy, or

16    anyone who has even made a social transition, that is

17    a different denominator than folks that have been

18    clinically diagnosed with gender dysphoria by a mental

19    health provider and -- and also that that mental

20    health providers, that the -- that the history shared

21    by the individual may help the mental health provider

22    to provide some anticipatory guidance about the

23    likelihood of persistence. So, you know, I think

24    there's -- I think that it's easy to understand that

25    there's a difference between someone who is maybe more
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1    interested in stereotypically feminine toys versus

2    someone who has attempted to remove their penis out of

3    distress. Those are two different types of children

4    with different life experiences and experiences around

5    gender, and that the second person I would say is more

6    likely to have persistence of gender dysphoria than

7    the first person.

8         So it -- so I guess I'm -- I'm explaining

9    this to just help describe the challenge with the

10    denominator. So I don't believe that 2 to 27 percent

11    of referred patients to a gender clinic that are

12    prepubertal will desist because those patients have a

13    higher level of distress. There's a selection bias to

14    those patients. But I don't dispute that 2 to

15    27 percent of people that have had -- young children

16    that have had gender identity exploration will

17    persist. I hope that sort of helps answer the

18    question.

19 Q.  I appreciate that response, Dr. Shumer.

20         MR. SMITH: I'd like to mark Exhibit

21    Number 8 now.

22         (Marked EXHIBIT 8 for identification)

23 BY MR. SMITH:

24 Q.  Dr. Shumer, I've handed you Exhibit 8. Do you

25    recognize Exhibit 8?
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1 A.  Yes.

2 Q.  What is Exhibit 8?

3 A.  This is a textbook published by Dr. Finlayson that I

4    believe I wrote a chapter in this book.

5 Q.  Was this published in 2019?

6 A.  Yes.

7 Q.  And then if we were to continue flipping to the Table

8    of Contents, did you write Chapter 10 in this -- this

9    book?

10 A.  Yes.

11 Q.  Chapter 10 titled "Duration of Pubertal Suppression

12    and Initiation of Gender-Affirming Hormone Treatment

13    in Youth"?

14 A.  Yes.

15 Q.  And since it is a book, I've included only Chapter 10

16    in Exhibit Number 8. If you were to flip through the

17    rest of this, does this look like a fair and accurate

18    copy of Chapter 10 that you coauthored for this book?

19 A.  Yes.

20 Q.  I'd like to direct your attention to Page Number 77.

21    Do you see on Page 77 a section called "Unresolved

22    Questions"?

23 A.  Yes.

24 Q.  At the bottom of that section on the left-hand side is

25    a question that reads, "What about the large
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1    percentage of adolescents seeking medical care well

2    after the onset of puberty - are GnRH agonists helpful

3    for these patients?"

4         Did I read that correctly?

5 A.  Yes.

6 Q.  Have you resolved that question since this textbook

7    was written?

8 A.  Well, I can tell you what I would do in a clinical

9    scenario if presented with one. I certainly would

10    have opinions about that, yes.

11 Q.  I mean, it says "large percentage of adolescents

12    seeking medical care well after the onset of puberty."

13         About what percentage would you say present

14    to your CAGS clinic well after the onset of puberty?

15 A.  Well, I --

16         MS. BERG: Objection. Vague.

17 A.  I don't want to go back on the estimates that I gave

18    you before because I think I answered this question to

19    some degree. I think part of the question is what

20    is -- what is well after the onset of puberty? So I

21    think when I -- when I'm writing this sentence, I'm

22    thinking about, for example, a trans boy who has

23    completed breast development and is having periods.

24    That is someone who I -- I wouldn't typically

25    prescribe GnRH agonist for because GnRH agonists
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1    wouldn't take away the breast development. It would

2    stop the periods. But there's other ways to stop the

3    periods besides GnRH agonists, presuming this patient

4    isn't a candidate for testosterone.

5         A trans girl, you know, may -- may benefit

6    from GnRH agonists for longer than a trans boy because

7    the -- the cumulative exposure to testosterone over

8    time changes her body in a way that is progressively

9    more obvious from 15 to 16 to 17 and so on. So if

10    someone is in a situation where they're presenting to

11    care after the onset of male puberty, there may be

12    more of a role for GnRH agonists to prevent that

13    cumulative exposure to testosterone and physical

14    changes that would make her look more masculine.

15         And, again, the other factor is readiness

16    for estrogen. So, you know, is there -- you know, is

17    the patient, you know, a candidate for estrogen? Is

18    estrogen therapy indicated? And if so, then estrogen

19    and spironolactone would be used insisted of the GnRH

20    agonists.

21         So I think that you asked a question the

22    percentage of people that are presenting well after

23    the onset of puberty. So I think if we're saying past

24    the age where GnRH agonist would be helpful, there's a

25    different answer for perhaps trans boys and trans
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1    girls, but I would say probably about 50 percent of

2    the patients are older than the age that I would think

3    of GnRH agonist as a potential treatment.

4 BY MR. SMITH:

5 Q.  At what age would that be where you don't think that

6    GnRH agonist would be an effective treatment?

7 A.  There's not an age that I would be able to -- to use

8    to answer that question because it really depends on

9    each individual patient, the timing and tempo of their

10    puberty, and their goals of care.

11 Q.  Is there a Tanner stage that you look to when

12    determining whether puberty blockers might still be

13    effective?

14 A.  Not specifically.

15 Q.  If we were to turn to 80 in Exhibit 8. On the bottom

16    right-hand side you see "Case 4: the 15-Year-Old

17    Transgender Boy at Puberty Stage 4."

18         Do you see that?

19 A.  Yes.

20 Q.  The first two sentences read, "Many transgender

21    adolescents do not present for care at the time of

22    onset of puberty. In our clinic, for example,

23    approximately two-thirds of patients are presenting

24    for care at puberty stage 4 or 5."

25         Did I read that correctly?
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1 A.  Yes.

2 Q.  Were those the correct percentages back at the time

3    Exhibit 8 was authored?

4 A.  I think so.

5 Q.  So the majority of your patients are presenting at

6    Tanner stage 4 or Tanner stage 5?

7 A.  More than half, yes.

8 Q.  And at Tanner stage 4 or Tanner stage 5, are puberty

9    blockers still effective in preventing puberty?

10 A.  Again, I don't think that I would use the Tanner stage

11    specifically. You know, maybe for trans boys someone

12    at Tanner stage 5 I would have a hard time picturing a

13    scenario where blockers would be helpful, but that's

14    just not how I think about it. I think the point here

15    is is that, you know, that it's -- it's more clear --

16    it's more clearly indicated at the onset of puberty or

17    Tanner stage 2, but there can be considerations for

18    the use of GnRH agonists later in puberty depending on

19    each individual patient's goals of care and, again,

20    timing and tempo of puberty.

21 Q.  If a transgender girl, that being someone whose

22    biological sex was male who identifies as a female, if

23    they present at Tanner stage 4, has some form of

24    puberty already occurred due to exposure to

25    testosterone?
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1 A.  Probably. I think that, you know, Tanner staging,

2    though, is specifically a physical exam finding

3    specific to say the size of the testicles, the size of

4    the genitals, the distribution of the pubic hair,

5    and -- and doesn't -- you know, Tanner staging doesn't

6    describe things like facial appearance or musculature.

7    So it's used sort of as a physical exam descriptor

8    which can be used as -- you know, the way that it's

9    most helpful is to understand whether someone's

10    puberty is normal or abnormal, whether someone's

11    progressing through puberty at a normal or abnormal

12    tempo, the timing is abnormal or normal. So someone

13    that, as you described, is Tanner stage 4, that means

14    that the testicles are, you know, 15 to 20 cc's, that

15    there's pubic hair in the normal distribution but not

16    on the legs yet, that the size of the phallus has

17    grown but not to the normal adult size yet. Those are

18    descriptions that would characterize Tanner stage 4.

19    Many people at Tanner stage 4 will have significant

20    changes to the rest of their body whereas others

21    won't. There's not a, you know, an equivalent Tanner

22    staging system for, you know, the change of the facial

23    bones, for example. So someone that is at Tanner

24    stage 4 that's a trans girl, you can imagine that for

25    some of those folks there's been little impact of
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1    testosterone on say facial changes that some boys --

2    biological males at Tanner stage 4 look very childlike

3    and not very masculine, whereas others, the

4    testosterone that they've produced to get to Tanner

5    stage 4 has masculinized their features to a

6    significant degree. For the former group, GnRH

7    agonists might be more helpful than the later group.

8 Q.  Do you test to find the testosterone levels in every

9    transgender girl to whom you're considering puberty

10    blockers?

11 A.  No.

12 Q.  What percentage of patients do you submit for testing

13    for testosterone levels for transgender girls?

14 A.  So I'll always check testosterone levels in folks

15    taking estrogen and spironolactone because I'm

16    concerned to keep the testosterone level suppressed,

17    but actually having a testost -- a certain

18    testosterone level isn't one of the factors for

19    meeting criteria for gender dysphoria, so I won't

20    necessarily check a testosterone level to prove that

21    someone is at Tanner stage 2 if I can see that on

22    physical exam because I don't like poking for labs for

23    no good reason. I will measure testosterone levels on

24    GnRH agonists if I'm concerned or the patient and

25    family is concerned that the GnRH agonists aren't
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1    working, but that reflexively measuring testosterone

2    isn't part of my standard practice.

3 Q.  What percentage, then, of patients who are transgender

4    girls do you send to get testosterone tested so you

5    can see their testosterone levels?

6 A.  Probably two-thirds.

7 Q.  So the majority of patients who are transgender girls,

8    you test their testosterone levels?

9 A.  As a -- as a whole, yes.

10 Q.  And then approximately one-third of transgender girl

11    patients that you have you do not submit for

12    testosterone level testing?

13 A.  And the situation there would mostly be the folks that

14    are being treated with GnRH agonists where there's no

15    clinical concern that the medication isn't suppressing

16    their testosterone.

17 Q.  And so of that group, the patients who arrive to you

18    either prepuberty or at a stage at which you thought

19    it was right to -- to administer puberty blockers,

20    what percentage of that group do you send for

21    testosterone level testing?

22 A.  Can you explain the group again?

23 Q.  These are the groups that are going to be on puberty

24    blockers as transgender girls and because they're at

25    let's just say Tanner stage 2 or earlier.
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1 A.  So I don't measure testosterone level in someone

2    that's not pubertal. I don't typically measure

3    testosterone level in someone that's Tanner stage 2 to

4    help make the decision to start the GnRH agonists

5    because it's a -- as a pediatric endocrinologist, I

6    know how to assess for Tanner stage 2. But I will

7    check if someone is -- if I'm unsure about the exam or

8    if there's concern that the testosterone level is not

9    suppressed on treatment with GnRH agonists. So that's

10    a minority of patients in your hypothetical.

11 Q.  And then during the course of those transgender girls

12    receiving puberty blockers, do you ever, you know,

13    send them for testosterone level testing just to make

14    sure that the puberty blocker's working?

15         MS. BERG: Objection. Vague.

16 A.  So I don't have a protocol that everyone on puberty

17    blockers gets testosterone levels checked at certain

18    frequency. I'll do it when there's a clinical

19    question to answer. So I need to have a clinical

20    reason to check the testosterone. But there's no -- I

21    don't have a protocol that everyone on puberty

22    blockers requires a testosterone level at a certain

23    frequency, no.

24 BY MR. SMITH:

25 Q.  What are clinical reasons that have caused you to
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1    submit a transgender girl who's on puberty blockers to

2    go get testosterone level testing?

3 A.  Perhaps the patient feels like the -- there's a change

4    in her genitals and wants to make sure that it's

5    normal growth of getting older and not testosterone

6    production and then we can assess that with a

7    testosterone level.

8 Q.  Has that happened to you or your patients before?

9 A.  That question has arisen, yes.

10 Q.  In those situations where that question has arisen,

11    have there been times where there was higher than

12    expected testosterone levels?

13 A.  I can't think of a situation that that's been the

14    case. The -- the puberty blockers that we're talking

15    about, the injectable and the implant, work extremely

16    well, which is why most of the time measuring

17    testosterone isn't necessary. I think there's a

18    difference in -- well, I would say that when I'm using

19    GnRH agonists for precocious puberty, you know,

20    sometimes it's -- it's -- I've been in the habit of

21    measuring testosterone levels more in biologic males

22    that have precocious puberty just because any exposure

23    to testosterone would cause, you know, advancement of

24    the bone age, the growth plates in the hand, but even

25    in those situations the -- the mark -- the GnRH
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1    agonists that are available on the market do an

2    excellent job of suppressing puberty, and I haven't

3    seen -- I can't remember patients that have had escape

4    from suppression that's clinically meaningful.

5 Q.  Is it your understanding, setting aside precocious

6    puberty people, but for the patients with gender

7    dysphoria who are receiving puberty blockers, for that

8    set of patients is it your understanding that puberty

9    blockers are 100 percent effective?

10 A.  I don't think you can say that about any medication,

11    but as -- in terms of how -- as far as medications go,

12    they're very, very effective.

13 Q.  So it's your understanding that there could be

14    patients who receive puberty blockers that the

15    blockers are not effective?

16 A.  I mean, that's a hypothetical that -- that I can't

17    disagree is possible, but it's not something that I

18    have -- have seen in my practice.

19 Q.  Puberty blockers are not approved by the Food and Drug

20    Administration for use for people with gender

21    dysphoria, are they?

22 A.  It's not an approved indication, no.

23 Q.  Because it's not an approved indication, use for

24    patients with gender dysphoria, it's considered off

25    label?
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1 A.  That's right.

2 Q.  And because it's off label, does that mean that the

3    FDA has not received a request to approve the use of

4    puberty blockers for treatment of gender dysphoria?

5 A.  Well, I think it would mean they haven't received a

6    request or they've received a request and haven't

7    approved the medication for that indication, but, to

8    my knowledge, what you said is correct, they haven't

9    received a request to -- by a drug manufacturing

10    company to have gender dysphoria as an approved

11    indication.

12         MR. SMITH: I'd like to mark what I believe

13    will be Exhibit 9.

14         (Marked EXHIBIT 9 for identification)

15 BY MR. SMITH:

16 Q.  Dr. Shumer, I've handed you Exhibit 9. Do you

17    recognize Exhibit 9?

18 A.  I don't think so.

19 Q.  Have you ever seen Exhibit 9 before?

20 A.  I don't think so.

21 Q.  Is Exhibit 9's title "Commission on Human Medicines

22    report into the safety implications of proposed

23    puberty blockers legislation: factsheet"?

24 A.  Yes. From the United Kingdom.

25 Q.  Does this Exhibit 9 say it was published on the 24th

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 106

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 107 of 327



1    of January 2025?

2 A.  Yes.

3 Q.  Would that be approximately one month ago?

4 A.  Yes.

5 Q.  At the top left-hand corner of Exhibit 9 does it say

6    "GOV.UK"?

7 A.  Yes.

8 Q.  Is it your practice to follow what developments are

9    happening relating to puberty blockers or treatment of

10    gender dysphoria around the world?

11 A.  To some extent. I'm an American doctor and I belong

12    to the Endocrine Society, and I try to stay up-to-date

13    on -- on things published related to pediatric

14    endocrinology and specifically to gender medica --

15    gender-affirming care, and I'm certainly familiar with

16    many publications from around the world, but -- but I

17    haven't seen this document yet from a month ago.

18 Q.  And I think in your rebuttal report you talk about

19    what's known as the Cass report; is that right?

20 A.  Yes.

21 Q.  You've seen that document?

22 A.  Yes.

23 Q.  Are you familiar with what the Commission on Human

24    Medicines even is in the United Kingdom?

25 A.  I don't have a lot of knowledge about what that means
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1    in their health system, no.

2 Q.  Besides the Cass report, have you studied what action

3    the United Kingdom government is taking relating to

4    puberty blockers?

5 A.  I've -- I've tried to stay up to speed on it as much

6    as I can. I don't know if I have all the most

7    up-to-date information, but I think the answer is yes.

8 Q.  It's something that interests you it sounds like?

9 A.  Yes.

10 Q.  Seeing Exhibit 9 in front of you, is that the type of

11    document that would interest you as it comes to

12    staying up to speed on what's happening around the

13    world on puberty blockers?

14 A.  Certainly something that I -- I would make myself

15    aware of, yes. But I don't know if the Commission on

16    Human Medicines from the United Kingdom is -- has an

17    impact on my understanding of the body of literature

18    related to these topics.

19 Q.  I'd like to turn to Page 4 in this Exhibit 9.

20 A.  Page 4?

21 Q.  You see in the middle of Page 4 is a section called

22    "Safety of prescribing puberty blockers"?

23 A.  Yes.

24 Q.  And you see the paragraph underneath that section

25    says, "CHM have been clear in their view that the
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1    current prescribing and care pathway for

2    gonadotropin-releasing hormones (GnRH) agonists for

3    gender incongruence and/or gender dysphoria in

4    children represents an 'unacceptable safety risk'.

5    That is why their first recommendation was that an

6    indefinite ban on prescribing of these medicines for

7    these purposes to patients under 18 should be enacted

8    by ministers."

9         Did I read that correctly?

10 A.  Yes.

11 Q.  Is that a recommendation that you think you should

12    find out more about?

13 A.  I feel like I know a lot about it and disagree with

14    it.

15 Q.  Why do you disagree with it?

16 A.  Because the safety and efficacy of GnRH agonists for

17    the treatment of gender dysphoria have been studied.

18    I understand the literature and believe that when

19    appropriately prescribed can be extremely helpful, and

20    so I don't believe that the -- that this statement

21    comes from literature that I'm unaware of and disagree

22    with the Commission on Human Medicine's interpretation

23    of the literature as stated here.

24 Q.  So you think that this part of the United Kingdom

25    government got it wrong with this statement?
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1 A.  I don't know anything about what this commission is or

2    how the commission interfaces with the government of

3    the United Kingdom, but I can just tell you that I

4    disagree with this statement.

5 Q.  If we turn to Page 6 of Exhibit 9. You see at the

6    bottom of the page is a section titled "Use of puberty

7    blockers for other medical conditions"? Do you see

8    that?

9 A.  Yes.

10 Q.  The first sentence under that section reads, "Both

11    Baroness Cass . . ."

12         Is it your understanding that that would be

13    the person for whom the Cass report is named?

14 A.  I mean, that's an assumption that we can make

15    together. I haven't read this before, and I assume

16    that that's what they mean, but I have nothing else to

17    direct my knowledge of that answer to that question.

18 Q.  This paragraph on Page 6 reads, "Both Baroness Cass

19    and the independent CHM found that there is a lack of

20    evidence for the efficacy of these medicines in the

21    treatment of gender incongruence and/or gender

22    dysphoria, and that there is currently an unsafe

23    prescribing environment."

24         Did I read that correctly?

25 A.  You did.
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1 Q.  Do you agree or disagree with that statement?

2 A.  I don't think that those are the words that Dr. Cass

3    wrote. Dr. Cass's report didn't suggest banning the

4    care -- banning the use of puberty blockers in the

5    United Kingdom. That wasn't one of the

6    recommendations. I'm not sure that she used the words

7    "unsafe prescribing environment" to describe the

8    prescribing environment in the United Kingdom. I'm

9    also not as familiar with the prescribing environment

10    in the United Kingdom. So with those caveats, I guess

11    I can answer the question to say -- what was the

12    question?

13 Q.  I was just asking if you agreed or disagreed that

14    there was a lack of evidence for the efficacy of these

15    medicines and the treatment of gender incongruence

16    and/or gender dysphoria.

17 A.  No, I don't.

18 Q.  And then if we were to turn to Page 11 of Exhibit 9.

19    At the very bottom of the page you see a heading that

20    says "Government response to consultation

21    submissions."

22         Do you see that?

23 A.  Yes.

24 Q.  If we flip the page to Page 12. We see three

25    different paragraphs. The last paragraph talks about
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1    the Cass review. Do you see that?

2 A.  Yes.

3 Q.  The paragraph reads, "Separately, the Cass review was

4    informed by a large range of sources, including

5    extensive stakeholder engagement of over 1,000

6    individuals. It met regularly with support and

7    advocacy organisations with a primary or significant

8    goal of supporting gender-questioning young people,

9    and found that there is a lack of evidence for the

10    efficacy of these medicines in the treatment of gender

11    incongruence and/or gender dysphoria."

12         Did I read that correctly?

13 A.  Yes.

14 Q.  Did you know that about the Cass review about its

15    stakeholder engagement efforts?

16 A.  The -- there's a -- you know, this is a description of

17    the Cass report. It's a description of itself. I've

18    read the Cass report, and so I -- I do have an

19    understanding of the process that they used, yes.

20 Q.  Does this document, Exhibit 9, change any of your

21    opinions in this case relating to puberty blockers or

22    the treatment of gender dysphoria?

23 A.  The opinion that puberty blockers can be used safely

24    and effectively for the treatment of gender dysphoria?

25    No, it doesn't.
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1         MR. SMITH: We've been going right about an

2    hour. This is a good time for a break. Let's go off

3    the record.

4         VIDEO TECHNICIAN: Going off the video

5    record. The time is now 1:28 p.m.

6         (Recess taken at 1:28 p.m.)

7         (Back on the record at 1:34 p.m.)

8         VIDEO TECHNICIAN: Back on the video

9    record. The time is now 1:34 p.m.

10 BY MR. SMITH:

11 Q.  Dr. Shumer, we've been talking about gender dysphoria

12    and treatment for gender dysphoria. If we return to

13    Exhibit 1, which is your report in this case. Do you

14    have Exhibit 1 still in front of you?

15         If we look at Page 6 of your report,

16    Exhibit 1, you see the "Medical and Scientific

17    Background on Gender Identity and Gender Dysphoria"

18    section?

19 A.  Yes.

20 Q.  If we flip the page to Page 7. On this page I don't

21    see any footnotes or scientific citations. Do you see

22    any?

23 A.  No.

24 Q.  So is Page 7 all your work?

25         MS. BERG: Objection. Vague.
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1 A.  It's -- it's written without citation, but, you know,

2    the fact that the, for example, American Academy of

3    Pediatrics, American Medical Association, and American

4    Psychiatric Association and other organizations have

5    denounced what I describe as curing transgender

6    individuals by forcing their gender identity into

7    alignment with their birth sex are harmful and

8    effective, I didn't -- you know, I didn't derive that

9    from my own brain. I read resources that I didn't

10    cite in this particular declaration.

11 BY MR. SMITH:

12 Q.  So if I understood you correctly, you read different

13    sources, you distilled it into your own words and then

14    wrote that here on Page 7?

15 A.  Correct.

16 Q.  Is that the same case on Page 8? There's some

17    references, for example, in Paragraph 26 to the

18    DSM-5-TR and the World Health Organization's

19    International Classification of Diseases. So those

20    are sources that you may have read and then again here

21    on Page 8 distilled down into your own words?

22 A.  Yes.

23 Q.  Continuing on onto Page 9. We see Footnote 2. It has

24    a lot of citations. Just so I understand

25    Paragraph 28, did any of those sentences come from one
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1    of the sources in Footnote 2 or did they -- those

2    sentences in Paragraph 28 come from you with citations

3    in Footnote 2?

4 A.  The latter.

5 Q.  Okay. And then on Page 10, again, I see references to

6    different organizations in Paragraphs 29, 30, and 31.

7    Are those examples of organizations that, you know,

8    you had consulted and then distilled down into your

9    own words here on Page 10?

10 A.  Correct.

11 Q.  And then Page 11, I don't see any organizations or

12    citations, but are the different organizations that we

13    read on previous pages examples of places that you may

14    have consulted for the words that you used here on

15    Page 11?

16 A.  Yes.

17 Q.  Let's talk sports, then, that begins on the bottom of

18    Page 11.

19         Do you have a degree in sports science,

20    Dr. Shumer?

21 A.  No.

22 Q.  Have you published any peer-reviewed articles on

23    sports science?

24 A.  No.

25 Q.  Have you conducted any primary research into topics
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1    involved in sports science?

2 A.  Not specifically.

3 Q.  Do you have a degree in exercise science?

4 A.  No.

5 Q.  Have you published any peer-reviewed articles on

6    exercise science?

7 A.  No.

8 Q.  Have you conducted any primary research on exercise

9    science?

10 A.  No.

11 Q.  Do you have a degree in kinesiology?

12 A.  I don't.

13 Q.  Have you published any peer-reviewed articles on

14    kinesiology?

15 A.  No.

16 Q.  Have you conducted any primary research on

17    kinesiology?

18 A.  No.

19 Q.  Do you have a degree in athletic training?

20 A.  No.

21 Q.  Have you published any peer-reviewed articles on

22    athletic training?

23 A.  No.

24 Q.  Have you conducted any primary research on athletic

25    training?
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1 A.  I have not.

2 Q.  Do you have a degree in physical education?

3 A.  No.

4 Q.  Have you published any peer-reviewed articles on

5    physical education?

6 A.  No.

7 Q.  Have you conducted any primary research on physical

8    education?

9 A.  No.

10 Q.  When we were talking sports science, among those four

11    topics, you said not specifically when I asked if you

12    conducted any primary research on sports science.

13    Have you conducted some form of research on sports

14    science?

15 A.  I think I answered that differently just because I

16    felt like that was the closest to overlapping with the

17    reason that I am an expert in this case, which is my

18    understanding of puberty and the physiology of puberty

19    and how puberty changes the body and by extension how

20    cumulative exposure to testosterone over time causes

21    differences in athletic performance amongst males and

22    females. So I -- I answered that question in the

23    negative, but I think you sensed my hesitation a

24    little bit more with that question for the reason I

25    just described.
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1 Q.  I appreciate that response.

2         Have you taken any formal classes in your

3    education on sports science?

4 A.  I -- I believe that when I was a pediatrics resident I

5    did. I think there was some, you know, didactic

6    sessions on the pediatrician and -- and sports

7    medicine that I participated in just as a pediatric

8    resident. One of the residents in my pediatrics

9    program was the -- was the trainer for the high school

10    football team and I shadowed him a couple times, but

11    that's the closest I'm getting to something related to

12    the answer to your question.

13 Q.  It sounds like it wasn't a formal course in any part

14    of your formal education; is that fair? Sports

15    science?

16 A.  Correct.

17 Q.  And when you said that you may have had a session on

18    pediatric medicine and its interaction with sports

19    medicine, about how long would that session have

20    lasted?

21 A.  A couple hours.

22 Q.  Have you taken any classes in your formal education on

23    exercise science?

24 A.  No.

25 Q.  Have you taken any classes in your formal education on
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1    kinesiology?

2 A.  No.

3 Q.  Have you taken any classes in your formal education on

4    physical education?

5 A.  No.

6 Q.  Have you taken any classes in your formal education on

7    exercise physiology?

8 A.  No.

9 Q.  Have you taken any classes in your formal education on

10    biomechanics?

11 A.  So I'm -- I'm fairly certain that in the

12    musculoskeletal section in med school there was, you

13    know, lectures related to mechanics of -- of leverage

14    and musculature and things of that sort, so I do think

15    that's, you know, a formal part of the medical school

16    curriculum, but not beyond what every other medical

17    student would have received.

18 Q.  Do you think that was a component of one of your

19    classes?

20 A.  Yes.

21 Q.  It wasn't the entire class?

22 A.  Correct.

23 Q.  Have you taken any classes, any formal education on

24    motor control?

25 A.  No.
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1 Q.  Have you taken any classes in formal education on

2    sports psychology?

3 A.  No.

4 Q.  Are you a psychiatrist?

5 A.  I am not.

6 Q.  Are you a psychologist?

7 A.  No.

8 Q.  Have you competed in the Olympics?

9 A.  No.

10 Q.  Have you ever competed at elite levels?

11         MS. BERG: Objection. Vague.

12 A.  I -- I haven't competed in sports beyond high school.

13 BY MR. SMITH:

14 Q.  Have you ever coached athletes who were training for

15    the Olympics or for professional sports?

16 A.  No.

17 Q.  Have you ever coached athletics at all?

18 A.  I coached my son's soccer team when they were

19    elementary age.

20 Q.  Was this a recreational soccer team?

21 A.  Yes.

22 Q.  Approximately what ages?

23 A.  Six.

24 Q.  Do you remember if it was a co-ed or a single sex

25    league?
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1 A.  In our -- in our public school district there's

2    options for male, female, or mixed, and I signed him

3    up for the male league. You can sign up for any of

4    the three that -- that you -- that you'd like, and I

5    signed him up for the male league because that was

6    his -- his friends were playing in that league.

7 Q.  So you don't have experience coaching girls sports?

8 A.  No.

9 Q.  Would you consider yourself an expert in the field of

10    sports participation?

11 A.  No.

12 Q.  Would you consider yourself an expert in the field of

13    track and field participation?

14 A.  No.

15 Q.  Would you consider yourself an expert on the topic of

16    volleyball?

17 A.  No.

18 Q.  Would you consider yourself an expert on the topic of

19    basketball?

20 A.  No.

21 Q.  Would you consider yourself an expert on the topic of

22    cross-country?

23 A.  No.

24 Q.  Would you consider yourself an expert on what

25    constitutes an unfair competitive advantage in sports?
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1 A.  No.

2 Q.  So if we look at Exhibit 1, Pages 11 and 12 contain

3    the paragraphs for your section on "Sports and

4    Gender"; is that right?

5 A.  I'm sorry. Say that again.

6 Q.  Pages 11 and 12 contain your paragraphs under the

7    subheading "Sports and Gender"?

8 A.  Yes.

9 Q.  In these paragraphs on Pages 11 and 12, am I correct

10    that you cite only a single source in Footnote 3, an

11    article by David J. Handelsman?

12 A.  Yes.

13 Q.  You don't cite any other journal articles in your

14    "Sports and Gender" section?

15 A.  I did not in this initial declaration, no.

16 Q.  You don't cite any rules by athletic organizations in

17    your "Sports and Gender" section?

18 A.  I did not.

19 Q.  Just a single citation in Footnote 3 is all that you

20    used to support your opinions on "Sports and Gender"?

21 A.  In this declaration, yes.

22 Q.  And you understood that you were providing your

23    opinions and all the necessary support for those

24    opinions in this report; right?

25 A.  That was my attempt.
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1 Q.  Have you published on the prepubertal differences

2    between natal boys and girls, Dr. Shumer?

3 A.  No.

4 Q.  Have you conducted research in the area of prepubertal

5    differences between natal boys and girls?

6 A.  No.

7 Q.  Have you published any articles regarding the effects

8    of exclusion from support -- from sports at any age of

9    adolescence?

10 A.  No.

11 Q.  Are you aware of any studies regarding the effects of

12    exclusion from sports that support your expert

13    opinion?

14 A.  No. I'm not -- I don't have -- I'm not presenting any

15    expertise in inclusion or exclusion from sports. I'm

16    not an expert on a body of literature related to that,

17    no.

18 Q.  Are you aware of any studies showing that preventing

19    transgender youth from participating in sports because

20    of their gender identity causes mental distress?

21 A.  Am I aware of studies to that effect?

22 Q.  Yes. Specifically in the sports context.

23 A.  I don't think that I have specific knowledge of

24    literature pertaining to that question, no.

25 Q.  Have you in your practice at the CAGS clinic ever
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1    forced someone to play sports as part of their

2    treatment for gender dysphoria?

3 A.  That doesn't sound like it would be a treatment for

4    anyone's gender dysphoria, but . . . So no.

5 Q.  You don't think sports would be a treatment for

6    anyone's gender dysphoria?

7 A.  Forcing someone to play a sport that they didn't want

8    to participate in would not be a treatment for gender

9    dysphoria. Helping to encourage participation in --

10    in areas of -- of activity that are meaningful to the

11    person could be a part of a treatment plan for gender

12    dysphoria. Certainly.

13 Q.  Does the Endocrine Society have standards of care for

14    gender dysphoria relating to sports?

15 A.  No.

16 Q.  Does the Endocrine Society have standards of care

17    relating to sports participation for treatment of

18    gender dysphoria?

19 A.  No.

20 Q.  How about WPATH? Does WPATH have standards of care

21    for gender dysphoria relating to sports or sports

22    participation?

23 A.  I don't think so explicitly, no. I think that these

24    organizations, you know, in describing support for

25    folks that have made social transition, you know,
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1    have -- have, you know, recommendations of helping

2    to -- helping people feel included in -- in all areas

3    of -- of their life, but I don't think specifically to

4    the question you're asking, no.

5 Q.  Are you aware of any organization like WPATH or the

6    Endocrine Society that has a standard of care for

7    treatment of gender dysphoria relating to sports

8    participation?

9 A.  No.

10 Q.  In the absence of that standard, would a transgender

11    girl participating on a co-ed sports team conflict

12    with any standard of care for treating gender

13    dysphoria in adolescents?

14 A.  I think that it's really -- so, you know, I'm saying

15    that there's no explicit provision around, you know,

16    sports as a treatment for gender dysphoria, but yet

17    there's, you know, a more broad understanding that

18    helping a young person to live as authentically as

19    possible as their affirmed gender helps with mental

20    health and quality of life, so how I think about your

21    question, you know, is if there was a situation where

22    a trans girl was not wanting to participate on a co-ed

23    team, then participating on the co-ed team wouldn't be

24    part of her care treatment. But sort of beyond all of

25    this, you know, I don't necessarily have a specific

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 125

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 126 of 327



1    area of expertise in telling you that in general all

2    trans girls do better playing sports on girls teams

3    but rather have expertise on the effect of puberty on

4    the body of people going through puberty, including

5    trans girls.

6         So, you know, certainly in my role as a

7    doctor of a patient who wants to participate on a

8    girls team, if there was a need to outline their

9    medical treatment to allow her to participate, I would

10    be more than happy to do that if it meant that she had

11    the potential to play, but the decision about whether

12    her medical history allowed her to play is something

13    that I wouldn't have control over.

14 Q.  You said a lot there. I'm not sure I quite heard the

15    answer to my question, so let me try again.

16         Would a transgender girl participating on a

17    co-ed team conflict with the standards of care for

18    treating gender dysphoria in adolescents?

19 A.  I'm not -- I guess I'm really not sure how -- maybe

20    you can frame it as an example or . . . I don't

21    understand how playing on a co-ed team would conflict

22    with standards of care if that was something that she

23    wanted to do, and if it wasn't something that she

24    wanted to do, then she wouldn't play, so I guess I'm

25    not sure how to answer your question.
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1 Q.  So let me phrase it in the terminology you just used.

2    If a transgender girl with gender dysphoria wants to

3    play on a co-ed team, would playing on that co-ed team

4    conflict with any standard of care for treating gender

5    dysphoria?

6 A.  No.

7 Q.  And if a transgender girl wants to play on a girls

8    club team, would that conflict with any standard of

9    care for treating gender dysphoria?

10 A.  No.

11 Q.  And if a transgender girl wants to play on a girls

12    recreational team, would that conflict with any

13    standard of care for treating gender dysphoria?

14 A.  No.

15 Q.  And, as I think you were also saying, if a transgender

16    girl doesn't want to play on any of those teams, not

17    participating also wouldn't conflict with any standard

18    of care for treating gender dysphoria; right?

19 A.  Correct.

20 Q.  Have you conducted any primary research on transgender

21    youth with gender dysphoria who want to play in school

22    sports?

23 A.  No.

24 Q.  Have you published any peer-reviewed articles on

25    transgender youth with gender dysphoria who want to
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1    play school sports?

2 A.  No.

3 Q.  Are you aware of any such peer-reviewed articles out

4    there?

5 A.  I'm not aware of articles saying, oh, this is a group

6    of transgender youth that the intervention is sports

7    participation and here's the positive or negative

8    outcome. I'm not aware of any studies like that, no.

9 Q.  Have any of your patients at the CAGS clinic ever

10    reported to you that they were suffering mental

11    distress because of not being allowed to participate

12    in school sports?

13 A.  Well, that hasn't been a problem where I live, but I

14    have a few patients that do participate in sports that

15    find it very meaningful for them and have expressed

16    concern about whether or not they'll continue to

17    participate in the sport that they love to play, but I

18    haven't had the scenario that you're envisioning

19    because we haven't had a similar law passed in -- in

20    the state that I live in.

21 Q.  You've seen patients from states outside of Michigan,

22    though; right?

23 A.  Yes.

24 Q.  And do you know if you've seen patients from states

25    that have laws restricting sports participation on the
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1    basis of sex?

2 A.  I do not know the -- I imagine that it's probable that

3    that's the case, but I haven't had -- I haven't been

4    confronted with the scenario that you outlined where

5    someone has wanted to play sports and then was not

6    allowed to.

7 Q.  Has it come up in your practice at the CAGS clinic

8    before?

9 A.  That specific scenario has not, no.

10 Q.  Is there any circumstance in which an adolescent

11    experiencing gender dysphoria should play the sport of

12    their birth sex?

13 A.  So I think that that would be a really individualized

14    question. I could imagine a scenario that that would

15    be true. Sure.

16 Q.  What scenario can you imagine that would make it

17    better for an adolescent experiencing gender dysphoria

18    to play the sport of their birth sex?

19         MS. BERG: Objection. Vague.

20 A.  A hypothetical scenario would be someone who is, you

21    know, a teenage person that's assigned male at birth

22    that identifies as female who is experiencing gender

23    dysphoria but not -- not out to peers, not on

24    medications, and has found value in participating in

25    sports and wants to continue playing -- wants to
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1    continue playing sports. I feel like that would be an

2    example of what you're describing. That also hasn't

3    come up, but if I'm just trying to imagine a scenario,

4    that could be -- that could be one.

5 BY MR. SMITH:

6 Q.  As we look at your Exhibit 1, in your sports section,

7    Paragraph 37, you talk about the role that

8    testosterone plays in your opinion; is that right?

9 A.  Yes.

10 Q.  And in the previous paragraph you talk about

11    performance levels both pre and post puberty in

12    Paragraph 36. Do you see that?

13 A.  Yes.

14 Q.  In Paragraph 36 the first sentence reads, "Before

15    puberty, girls and boys generally perform at the same

16    level with small differences at the margins (some

17    favoring boys, some favoring girls)."

18         Did I read that correctly?

19 A.  Yes.

20 Q.  What resources is that sentence based on?

21 A.  So there's -- there's population studies on

22    different -- different measurables that prepubertal

23    boys and girls have -- have been measured doing

24    different -- various athletic activities. In some of

25    those there's no difference between the groups and
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1    some there's discrete activities favoring boys or

2    girls, but then in my sort of review of the literature

3    on the topic there isn't a -- there isn't a scientific

4    conclusion to suggest that biologic differences

5    between males and females is the driver of any

6    differences in athletic performance before puberty.

7 Q.  Did you cite any of those sources that you just

8    mentioned in Paragraph 36?

9 A.  I did not.

10 Q.  Do you remember the names of any of the authors of the

11    articles that you just mentioned?

12 A.  Well, the article that I did cite by Handelsman I

13    think reviews some of this material as a review

14    article, but the individual articles beyond that, no.

15         MR. SMITH: I'm going to mark Exhibit 10.

16    I think we're on Exhibit 10.

17         (Marked EXHIBIT 10 for identification)

18 BY MR. SMITH:

19 Q.  Dr. Shumer, I've handed you what we've marked as

20    Exhibit 10; is that right?

21 A.  Yes.

22 Q.  Do you recognize Exhibit 10?

23 A.  Yes.

24 Q.  What is Exhibit 10?

25 A.  This is a declaration that I wrote in support of the
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1    motion for the preliminary injunction which was --

2    sorry. I'm just trying to get all these reports

3    straight in my head about which came when and why. So

4    this was a report written before the report that we've

5    been reading or using as Exhibit 1 at the earlier --

6    an earlier stage of this proceeding.

7 Q.  If we turn to Page 12 of what we marked as Exhibit 10.

8    Was this declaration dated April 4th, 2023?

9 A.  Yes.

10 Q.  Is that your signature on Page 12?

11 A.  Yes.

12 Q.  Does this appear to be a fair and accurate copy of the

13    declaration that you submitted in this case?

14 A.  Yes.

15 Q.  Does this help clear up some of the dates that we were

16    talking about early on in this deposition?

17 A.  Yes. Thank you. So it seems like I was probably

18    approached in early 2023, which I said the first time

19    before I corrected myself, but yes, that helps.

20 Q.  Talked yourself out of the right answer.

21 A.  Yeah. Yeah.

22 Q.  I'd like to look in Exhibit 10 at Paragraph 38. And

23    this paragraph, the first sentence reads, "Before

24    puberty. There are no significant differences in

25    athletic performance between boys and girls."
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1         Did I read that correctly?

2 A.  Yes.

3 Q.  And we just looked in Paragraph 36 on Exhibit 1 at

4    that comparable sentence. What changed in your expert

5    understanding between Exhibit 10 and Exhibit 1 for

6    this sentence?

7 A.  Well, I think I'm trying to be more precise in the

8    second declaration because, you know, it can be true

9    that there's group differences in performance that are

10    due to unknown reasons or non-biologic reasons. To

11    say that there's no differences in athletic

12    performance between boys and girls I don't think is

13    specific enough. So, for example, if, you know,

14    hypothetically a group -- boys are exposed to

15    participation in sports at a higher rate than girls,

16    that could be a driver of differences between

17    prepubertal boys and girls that would be unrelated to

18    biology, and in some -- in some instances there's

19    discrete activities where that -- that may be true.  I

20    think that -- that there's, you know, again, not --

21    there's not evidence to support the notion that

22    there's biologic differences in sports performance in

23    prepuberty, but that doesn't -- that doesn't

24    necessarily mean that there haven't -- there can't be

25    measurable differences in activities between groups of
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1    boys and girls, and so I think that -- for that reason

2    the second time I wrote that sentence I tried to be

3    more clear.

4 Q.  Looking at the second time you wrote that sentence in

5    Exhibit 1, what is your understanding of prepubertal

6    boys having advantages over prepubertal girls?

7         MS. BERG: Objection. Vague.

8 BY MR. SMITH:

9 Q.  We're in Exhibit 1 at Paragraph 36 just to reorient

10    you.

11 A.  Thank you.

12 Q.  So your last answer, which is supported by this

13    sentence says that there are occasions when there are

14    small differences at the margins, some favoring boys.

15         What are those instances when boys have an

16    advantage over girls prepuberty?

17 A.  Well, I don't know that I can say with a blanket

18    statement any specific thing. You know, I think that

19    the -- for example, the -- some of the defense experts

20    have presented data showing, you know, differences in

21    top performers in different activities. So that's

22    something that -- that, you know, exists in the -- in

23    the -- in the public domain. Those aren't necessarily

24    studies that are trying to isolate biologic

25    differences between boys and girls but is an example
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1    of, you know, something that has demonstrated a

2    difference that was highlighted by the defense

3    experts.

4 Q.  So can you remember any instances from your review of

5    the defense experts or other literature when

6    prepuberty boys have some sort of advantage over

7    prepuberty girls?

8 A.  Well, I don't think I would frame it like prepubertal

9    boys have an advantage over prepubertal girls. Just

10    in discrete areas of measurement there's been better

11    performances by groups of boys over girls. So I

12    wouldn't call that a competitive advantage based on

13    biology, and I don't have an example of that.

14 Q.  An example of those discrete areas of measurement that

15    you just mentioned, you don't have examples of when

16    boys have -- are -- when those measurements favor boys

17    over girls?

18         MS. BERG: Objection. Asked and answered.

19 A.  Yeah. That's a sort of a different way of asking the

20    question. So I didn't agree with it the first time.

21    But, you know, there's -- you know, I recall the

22    defense experts providing, you know, data of, you

23    know, the best performances in different events and

24    demonstrating that the scores were higher in certain

25    ages of prepubertal boys than girls and others where

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 135

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 136 of 327



1    girls were better than boys, and so that's an example

2    of something that has been -- boys have measured

3    higher, but not an example of a competitive advantage

4    if I'm sort of trying to parse the two questions that

5    you asked.

6 BY MR. SMITH:

7 Q.  The next sentence in Exhibit 1, Paragraph 36, reads,

8    "In contrast, post-pubertal boys as a group generally

9    begin to show a significant athletic advantage over

10    post-pubertal girls due to their exposure over time to

11    the elevated levels of testosterone associated with

12    male puberty."

13         Did I read that correctly?

14 A.  We're on Exhibit 1; is that right?

15 Q.  Yes.

16 A.  Yes. You read that correctly.

17 Q.  You didn't cite any journal articles or peer-reviewed

18    literature to support that statement, did you?

19 A.  No.

20 Q.  Are you aware of anything other than the Handelsman

21    article that supports that statement?

22 A.  I think as I wrote that statement, I was relying on my

23    expertise as a pediatric endocrinologist and my

24    understanding of normal puberty physiology. So I

25    don't have -- I wasn't relying on a specific
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1    scientific article, no.

2 Q.  In Paragraph 37 of Exhibit 1 the first sentence reads

3    that "The biological driver of these average group

4    differences is testosterone, not anatomy or genetics."

5         Did I read that correctly?

6 A.  Yes.

7 Q.  Do you have support for that sentence in journal

8    articles other than the Handelsman article in

9    Footnote 3?

10 A.  No.

11 Q.  When you say the biological driver, does that mean

12    that testosterone is the only biological factor that

13    causes the average group differences in sports?

14 A.  Are you talking about between biologic males and

15    females specifically?

16 Q.  Yes.

17 A.  So I would say that testosterone -- so testosterone is

18    the initial biologic driver that sets the stage for

19    other changes that also can become their own

20    independent drivers of change but that the basis is

21    testosterone.

22 Q.  What are the other biological factors that may play a

23    role?

24 A.  So, for example, you know, average group differences

25    in adult men versus adult women in musculature. You
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1    know, increased musculature could be a driver of

2    competitive advantage, but the baseline reason for

3    that difference in musculature is the testosterone

4    differences and the cumulative testosterone exposure

5    over time to the muscle, so that's sort of an example

6    of what I was trying to describe.

7 Q.  Paragraph 37 talks about testosterone after puberty.

8    It doesn't talk before puberty. What are the

9    testosterone levels between boys and girls like before

10    puberty?

11 A.  So in -- in prepubertal children, both boys and girls

12    have -- are not making testosterone.

13 Q.  Does that mean they both have levels of zero on

14    testosterone prepuberty?

15 A.  So it's close to zero. I think that the gonads

16    themselves aren't producing testosterone. There's

17    another part of the body called the adrenal glands

18    that can make some androgens that can get converted to

19    testosterone. But I would suggest that there's no

20    significant measurable differences in the very low

21    amounts of testosterone between prepubertal boys and

22    girls during childhood.

23 Q.  I'd like to go to an exhibit we had before. I believe

24    it's Exhibit Number 5. Since this, again, doesn't

25    have page numbers, we'll flip through together.  I

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 138

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 139 of 327



1    counted 21 pages back, a chart that says "Sex

2    Differences in Testosterone." Do you have that slide

3    before you?

4 A.  Yep.

5 Q.  You see a graph there on the slide. Do you know who

6    prepared that graph?

7 A.  I don't recall where I copied this from, no.

8 Q.  On this graph there are two different lines on a chart

9    that's titled "Sex Differences in Testosterone." Do

10    you see those lines?

11 A.  Yes.

12 Q.  The top line, is that boy or girl?

13 A.  Yeah. It's male.

14 Q.  Male? And the bottom line, is that female?

15 A.  Yes.

16 Q.  On this graph that you had in your 2017 presentation,

17    is the male line testosterone above or below the

18    female line at all points in this graph?

19 A.  Yeah. That's how it's depicted, but, you know --

20 Q.  How is it depicted?

21 A.  It's depicted that the male and female points start

22    together, that in fetal life there's a difference.

23    There's a difference right after birth, which is what

24    is referred to as the minipuberty of infancy. And

25    then, you know, this is -- it's not drawn to scale or,
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1    you know, accurate to the level of detail that we need

2    to be talking about today, but the line continues to

3    be above that of the female line. I didn't -- I

4    didn't make this picture, but I assume that's to keep

5    the lines separated so you can tell which one is which

6    later on. But I -- I would reaffirm the idea that --

7    that when you asked about childhood that there's not

8    significant or measurable differences and the level of

9    testosterone is -- is close to zero for all children.

10    You know, in infancy there's a difference. In fetal

11    life there's a difference. But not -- not in

12    childhood.

13 Q.  And then this large spike that we see on the male

14    line, is that reflective of when puberty occurs in the

15    average male?

16 A.  Yes.

17 Q.  And so it's your opinion that after this spike is when

18    there begins to be a competitive advantage between

19    males and females playing sports?

20 A.  Well, I would say that there is a competitive

21    advantage that develops over time with the cumulative

22    exposure to testosterone with boys going through

23    puberty.

24 Q.  You say it develops over time. How long are we

25    talking about on average?
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1 A.  So I think that it's hard for me to answer that

2    question given the fact that puberty looks different

3    for every person. I'm also not feeling like I'm an

4    expert in what constitutes, you know, a significant

5    competitive advantage. You know, in the case of the

6    plaintiffs in our case here, you know, they didn't go

7    through puberty, so my -- that's why I am claiming

8    that they have no competitive advantage, but what

9    constitutes an advantage I think is, you know,

10    probably different for each sport, different for other

11    factors that are outside of my area of expertise.

12 Q.  So what constitutes an advantage in sports isn't

13    something that you're trying to present an expert

14    opinion about?

15         MS. BERG: Object. Misphrases the

16    testimony.

17 A.  I just don't feel comfortable drawing a line somewhere

18    and saying that's what constitutes an unfair

19    competitive advantage, but I can provide expertise on

20    the fact that the plaintiffs don't have a competitive

21    advantage.

22 BY MR. SMITH:

23 Q.  How would you define competitive advantage?

24 A.  Well, I can say that -- I can say that postpubertal

25    men in general are larger and stronger than
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1    postpubertal women who have gone through normal male

2    and female puberty and that there's -- as a pediatric

3    endocrinologist I understand that the differences

4    are -- are driven by cumulative exposure to

5    testosterone over time. As a layperson I can

6    understand that there's a competitive advantage

7    obtained by being bigger and stronger and that in the

8    absence of masculinizing puberty there isn't a

9    competitive advantage. I can tell you about averages

10    in terms of what consist -- what is considered normal

11    and abnormal puberty, but -- so I think to answer your

12    question, you know, the fact that a competitive

13    advantage exists between men and women, I agree to,

14    but that what constitutes an unfair advantage or a

15    significant advantage for each sport I don't have an

16    expert opinion in.

17 Q.  Do your opinions as it relates to testosterone largely

18    depend on the Handelsman article cited in Footnote 3

19    of Exhibit 1?

20 A.  I think that and my clinical experience and

21    understanding of puberty and development.

22 Q.  You say you also are relying on your own experience.

23    Have you observed any of your patients playing school

24    sports?

25 A.  I was meaning my experience on changes that happen
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1    during puberty and the impact of medical interventions

2    on that but don't claim to be an expert on sports

3    performance, no.

4 Q.  And back to my question. Have you observed any of

5    your patients playing sports?

6 A.  I don't think so.

7 Q.  Have you timed any of your patients running?

8 A.  No.

9 Q.  Have you measured the muscle mass of any of your

10    patients?

11 A.  No.

12 Q.  Have you seen how far your patients can jump over

13    time?

14 A.  I have not.

15 Q.  Have you tested their grip strengths of any of your

16    patients?

17 A.  Not outside of like a normal neurologic exam, no.

18 Q.  So when you say you're an expert on the effects of

19    puberty, are you an expert on any of the changes that

20    happen in muscles or strength or speed that would

21    affect sports performance?

22 A.  You know, I would say that I am an expert on body --

23    body changes and body composition changes over time

24    with respect to puberty. Extrapolating those to how

25    each of those changes impact sports performance in
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1    various sports, no.

2 Q.  And when you say you're an expert on body changes

3    during puberty, it sounds like that's mostly based on

4    observation since you're not measuring muscles or

5    speed or strength; is that fair?

6 A.  I'm not engaged in specific research related to those

7    topics, no. But I -- I'm -- part of the training of

8    becoming a pediatric endocrinologist is understanding

9    puberty and muscular changes in a way that's, you

10    know, different from a primary care doctor observing

11    patients going through puberty and observing that

12    their muscles are changing. So I do have -- I -- I

13    guess I'm reaffirming the idea that I do have

14    expertise in puberty and its effects on the body more

15    than a general pediatrician as -- as puberty and

16    growth and development is -- is within the purview of

17    pediatric endocrinology, but not extrapolating that to

18    how those changes and each of those changes affect

19    sports performance in specific ways.

20 Q.  Do you conduct physical exams on your patients at

21    every visit?

22 A.  Yes.

23 Q.  What does that physical exam consist of?

24 A.  It would be different depending on the reason for the

25    visit and the -- the concerns that are raised. So
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1    generally it would involve a description of their

2    general appearance, their rundown of an exam of their

3    eyes, nose, mouth, throat, thyroid, general muscular

4    tone, heart, lungs, and abdomen. If there was

5    concerns with regards to the genitals or chest, that

6    would be part of the exam. And a note of their

7    psychiatric exam.

8 Q.  Do you ever see patients by Zoom?

9 A.  Sometimes.

10 Q.  How do you conduct a physical exam by Zoom?

11 A.  It's more limited in that situation, so it would be

12    more of a -- the exam would consist of a general --

13    general appearance exam, psychiatric exam, and -- and

14    would be missing some of the exam that would require

15    one-on-one obser -- in-person observation.

16 Q.  What percentage of your patients do you see by Zoom?

17 A.  About a fifth. All of the patients come in person at

18    least for some of their visits, but then one half day

19    a week I have virtual clinic and use that for patients

20    that it makes sense that -- that a video visit would

21    accomplish the goals of whatever that visit is.

22 Q.  For that one-fifth of visits that are conducted by

23    Zoom, you can't do the full physical exam for those

24    visits, can you?

25         MS. BERG: Objection. Asked and answered.
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1 A.  I would perform the physical exam. As I described, it

2    would be different than the physical exam that would

3    be possible in person, yes.

4         MR. SMITH: I'd like to mark the Handelsman

5    article as Exhibit 11.

6         (Marked EXHIBIT 11 for identification)

7 BY MR. SMITH:

8 Q.  Dr. Shumer, I've handed you Exhibit 11. Do you

9    recognize Exhibit 11?

10 A.  Yes.

11 Q.  What is Exhibit 11?

12 A.  I just want to confirm that it's the same.

13         Yeah. Okay. This is the article that was

14    cited in my second report.

15 Q.  It's Footnote 3's article in Exhibit 1?

16 A.  Yes.

17 Q.  Does Exhibit 11 appear to be a fair and accurate copy

18    of the article that you've relied on in Footnote 3 of

19    Exhibit 1?

20 A.  Yes.

21 Q.  Dr. Shumer, do you consider Exhibit 11 to be a form of

22    primary research or secondary research?

23 A.  Secondary.

24 Q.  What does secondary research mean?

25 A.  It means that Handelsman is reviewing articles done by
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1    others to form his conclusions.

2 Q.  Does that mean there is no like original primary

3    research contained in Exhibit 11?

4 A.  I believe -- I don't believe there is, no.

5 Q.  I'd like to look on the very first page numbered 803.

6    The very first paragraph of the article's text, the

7    first two sentences read, "Virtually all elite sports

8    are segregated into male and female competitions. The

9    main justification is to allow women a chance to win,

10    as women have major disadvantages against men who are,

11    on average, taller, stronger, and faster and have

12    greater endurance due to their larger, stronger

13    muscles and bones as well as a higher circulating

14    hemoglobin level."

15         Did I read that correctly?

16 A.  Yes.

17 Q.  Do you agree with that statement?

18 A.  Yes.

19 Q.  Based on that statement, do you think that there is at

20    some point when it's appropriate to separate men and

21    women on the basis of sex in sports?

22 A.  Yes. I agree with that. I think that, as it's not

23    necessarily my area of expertise, I feel like I'm

24    providing that answer more as a layperson, but to that

25    extent, yes.

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 147

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 148 of 327



1 Q.  So you don't have an expert opinion on when the right

2    time is to separate on the basis of sex in sports; is

3    that right?

4 A.  Correct.

5 Q.  On Page 804, the next page in this article, on the

6    right-hand side the first paragraph that you see says,

7    "The terms sex and gender are often confused and used

8    as if interchangeable."

9         Do you see that?

10 A.  Yes.

11 Q.  There's then a discussion that follows on the

12    definitions of sex and gender. Do you agree with

13    Dr. Handelsman's definitions for sex and gender in

14    this article?

15 A.  I mean, for reasons that we discussed earlier today,

16    I -- I wouldn't provide exactly the same definitions.

17    I think some of what -- these are two long paragraphs

18    that are definitions, so I wouldn't necessarily agree

19    with every word therein, but the fact that those are

20    two different terms, I agree.

21 Q.  The last two sentences in this paragraph on Page 804

22    on the bottom right-hand side read, "For example, if

23    gender were the basis for eligibility for female

24    sports, an athlete could conceivably be eligible to

25    compete at the same Olympics in both female and male
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1    events. These features render the unassailable

2    personal assertion of gender identity incapable of

3    forming a fair, consistent sex classification in elite

4    sports."

5         Did I read that correctly?

6 A.  Yes.

7 Q.  And do you have expert opinions that you've formed on

8    what is a fair, consistent sex classification for

9    elite sports or sports at any level?

10 A.  No.

11 Q.  So do you have any opinion on Dr. Handelsman's

12    statement here on Page 804 in your expert capacity?

13 A.  I guess I don't understand the first sentence, to be

14    honest, how an athlete could be eligible to compete at

15    the same Olympics in both female and male events. But

16    I think the answer to your question is no, I don't

17    have an expert opinion.

18 Q.  On Page 805, the following page, the first paragraph

19    at the top left talks about justifications for sex

20    classification in elite sports. The third and fourth

21    sentences read as follows: "The striking male

22    postpubertal increase in circulating testosterone

23    provides a major, ongoing, cumulative, and durable

24    physical advantage in sporting contests by creating

25    larger and stronger bones, greater muscle mass and
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1    strength, and higher circulating hemoglobin as well as

2    possible psychological (behavioral) differences. In

3    concert, these render women, on average, unable to

4    compete effectively against men in power-based or

5    endurance-based sports."

6         Did I read that correctly?

7 A.  Yes.

8 Q.  Do you agree with that statement by Professor

9    Handelsman?

10 A.  Generally, I guess, with a few question marks. You

11    know, I think that the word "durable" to me means like

12    can't be -- can't be reversed in any way, and so I

13    think that perhaps outside of the scope of the

14    question, you know, I'm not sure that -- maybe that's

15    a little bit of a strong word for this sentence, in my

16    opinion. I don't have expertise in -- in what he's

17    describing as possible psychological behavioral

18    differences and testosterone as it relates to sports

19    performance. Otherwise I don't have any issues with

20    the two sentences.

21 Q.  If we flip forward to Page 812. There's a section on

22    the bottom left that begins "Observational data."

23 A.  Yes.

24 Q.  Without reading the parenthesis citations, it says,

25    "There is a clear sex difference in both muscle mass
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1    and strength even adjusting for sex differences in

2    height and weight."

3         Did I read that correctly?

4 A.  Yes.

5 Q.  Do you agree with that statement in this Handelsman

6    article?

7 A.  That -- that sentence is so vague and out of context.

8    With -- without me reading the surrounding materials,

9    I guess I'm not sure.

10 Q.  Well, you've read this article before; right?

11 A.  Yes.

12 Q.  And the surrounding material that follows goes through

13    what those differences are in muscle mass and

14    strength; right?

15 A.  Yeah. I guess I would just prefer to read the entire

16    paragraph to myself before answering.

17         Yes. So that helped me to remember that,

18    you know, he's talking about the differences in adult

19    women compared to adult men and mentioning that at the

20    end of that paragraph the major cause of sex

21    differences in muscle mass and strength is the sex

22    difference in circulating testosterone, and I don't

23    have any reason to dispute that paragraph.

24 Q.  And is that -- circulating testosterone, that's the

25    basis for your expert opinion on sports in this case;

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 151

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 152 of 327



1    right?

2 A.  Well, I guess that was one of the pieces of my expert

3    report.

4 Q.  And so if we flip to Page 813, the following page, you

5    see Figure 1 on this page; right?

6 A.  813?

7 Q.  813. Top of the page it says Figure 1.

8 A.  Yeah.

9 Q.  And Figure 1 has three different graphs, one for

10    running, one for jumping, and one for fitted curves;

11    right?

12 A.  Yes.

13 Q.  The -- the axis at the bottom of each of these, the X

14    axis, is an "Age (years)"; right?

15 A.  Yes.

16 Q.  And the years go from 10 to 19 in all of these graphs;

17    right?

18 A.  Yes.

19 Q.  Do you consider 10 to be prepubertal?

20 A.  Not necessarily.

21 Q.  Do you consider 11 to be prepubertal?

22 A.  Well, normal puberty starts within a range of 8 to 13,

23    so not -- some people that are 10 are prepubertal and

24    others are not.

25 Q.  So does Figure 1 on Page 813 contain any exclusively
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1    prepubertal data on either boys or girls?

2 A.  I wouldn't say that it does, no.

3 Q.  Looking at the far left-hand side of each of these

4    three graphs on Figure 1 at age 10, you see the Y axis

5    is gender difference percentage for all three of these

6    charts; right?

7 A.  Yes.

8 Q.  And in all three of these charts there was a gender

9    difference in running, jumping, and the fitted curves;

10    correct?

11 A.  Yes.

12 Q.  And so that means based on the -- the text and the

13    description to Figure 1 that in these charts that boys

14    had a difference over girls in all three of these

15    charts; right?

16 A.  Can you say that one more time? I'm sorry.

17 Q.  All three of these charts, running, jumping, and the

18    fitted curves, detected a difference which boys had an

19    advantage over girls even at age 10; right?

20 A.  Well, I guess I'd have to dive in to understand if

21    there's a statistically significant difference, so I

22    don't know if there's a difference at age 10. You

23    know, it's a -- the line starts above zero for all of

24    them. So -- so -- so that's true. But whether that's

25    a statistically significant difference or a meaningful
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1    difference, I don't know. I think that the author

2    is -- is noting how the difference rises with exposure

3    to testosterone. Whether or not the -- the initial

4    difference is in part due to the fact that some of

5    those kids are pubertal at age 10 or other

6    environmental factors that are causing a difference or

7    whether that difference is statistically significant

8    or not I think is. Is hard to know from these --

9    these three graphs.

10 Q.  So you're relying on the phrase "statistically

11    significant." Do you have an expert opinion of what

12    is statistically significant in competitive sports?

13 A.  I guess I'm not talking about statistically

14    significant in competitive sports. I'm talking about

15    just data. So you can -- if you do -- if you

16    compare -- if you take a hundred marbles, 50 of them

17    are blue and 50 of them are red, and you grab ten of

18    them, if you get two blue ones and ten red ones,

19    that's different, but it might not be statistically

20    significantly different because you would need a much

21    larger sample to know if there's more blue or red. So

22    that's just a math term that a statistician uses to

23    understand whether a measured difference is

24    actually -- actually suggests that there is a real

25    difference, and that's a different question for
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1    whether that statistically significant or not

2    statistically significant difference has meaning when

3    it comes to sports.

4 Q.  Do you know what the sample size was for the

5    Handelsman article in Exhibit 11?

6 A.  I don't right now. I'd have to go back to the primary

7    article to -- to learn.

8 Q.  And if I understood you, since you don't know the

9    sample size, that's why you're saying you don't know

10    if these differences are statistically significant?

11 A.  I don't. But then I also know that the conclusion

12    that Handelsman is making from review of all of the

13    literature on this topic, which the second line of the

14    abstract is "Prior to puberty, there is no sex

15    difference in circulating testosterone concentrations

16    or athletic performance, but from puberty onward a

17    clear sex difference in athletic performance emerges

18    as circulating testosterone concentrations rise,"

19    et cetera, et cetera.

20 Q.  And I see that in the abstract, and I guess I'm

21    curious where in this article you see there -- it

22    being in your report of prepubertal data on athletic

23    performance.

24 A.  So it's not in this picture.

25 Q.  Is it anywhere in the report, data that for kids that
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1    you would consider prepuberty?

2 A.  So I don't think that Handelsman proves in this

3    article that there's no difference in prepubertal

4    children with data. I think that the -- that the -- I

5    guess I -- I'm saying this with maybe less certainty,

6    but I think that the -- that there's -- there's no --

7    there's no evidence to support the conclusion that

8    biologic differences drive differences in athletic

9    advantage in prepuberty, but that's a different

10    statement from proving that there's no biologic driver

11    of competitive advantage before puberty, so I think

12    that would -- that may be hard to prove, but there's

13    no evidence to suggest or support that that's true.

14 Q.  I guess what I'm asking is, in this abstract sentence

15    that you just read what support you see in the article

16    for the statement prior to puberty there is no sex

17    difference in circulating testosterone concentrations

18    for athletic performance.

19 A.  If there's specific data to that specific question in

20    here, I'm not finding it readily and I don't want to

21    waste too much of the -- of your time, but I don't

22    have -- I don't have something to point you to in this

23    article to -- to answer your question.

24 Q.  So closing out our questions on this article, back on

25    Figure 1 on Page 813, in those three charts, running,
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1    jumping, and fitted curves, which includes both

2    running, jumping, and swimming, in none of these

3    graphs do girls have an advantage over boys; is that

4    right?

5 A.  That's right.

6 Q.  And in none of these three graphs in Figure 1 on

7    Page 813 is the gender difference percentage in the Y

8    axis equal to zero?

9 A.  Correct.

10         MR. SMITH: Let's take a break and go off

11    the record.

12         VIDEO TECHNICIAN: Going off video record.

13    The time is 2:42 p.m.

14         (Recess taken at 2:42 p.m.)

15         (Back on the record at 2:52 p.m.)

16         VIDEO TECHNICIAN: Back on the video

17    record. The time is now 2:52 p.m.

18 BY MR. SMITH:

19 Q.  Dr. Shumer, we were talking about literature before we

20    took our break. I'd like to show you some more

21    articles.

22         MR. SMITH: I'll mark this as Exhibit

23    Number 12.

24         (Marked EXHIBIT 12 for identification)

25 BY MR. SMITH:
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1 Q.  Dr. Shumer, I've handed you what's been marked as

2    Exhibit 12. Do you recognize Exhibit 12?

3 A.  I have seen this before, yes.

4 Q.  What is Exhibit 12?

5 A.  It's an article titled "Evidence on sex differences in

6    sports performance."

7 Q.  Does this Exhibit 12 appear to be a fair and accurate

8    copy of the journal article that you've seen before?

9 A.  Yes.

10 Q.  Was this article first published on the top of

11    Exhibit 12 December 24th, 2024?

12 A.  Yes.

13 Q.  Do you know any of the authors of Exhibit 12?

14 A.  No.

15 Q.  Do you know Sandra Hunter at the University of

16    Michigan?

17 A.  No.

18 Q.  Does the biography, Number 3, say that she is in the

19    School of Kinesiology at the University of Michigan?

20 A.  Yes.

21 Q.  And you just haven't interacted with her before?

22 A.  No.

23 Q.  I'd like to turn to the second page of this, which is

24    Page 275. Do you see on the right-hand column

25    "Statement 2: The Male-Female Performance Gap is
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1    Evident before Puberty"?

2 A.  I see that, yes.

3 Q.  Do you see in the second sentence of the paragraph

4    that follows it reads, "For example, among the best

5    prepubescent athletes in the United States, the

6    male-female performance gap is approximately 3%-5% in

7    track and field running events (Fig. 4) and

8    approximately 5%-10% in jumping events," citation to

9    11, 13. "The magnitude of the male-female performance

10    gap is smaller in swimming (approximately 1%-5%) than

11    in track and field," citation to Article 12.

12         Do you see all that?

13 A.  Yes.

14 Q.  If we were to look on Page 279 of this article,

15    Page 279 in the "References" section.

16 A.  Yes.

17 Q.  Do you see Articles 11, 12, and 13 listed?

18 A.  Yes.

19 Q.  Is Article 11 an article by Atkinson dated 2024?

20 A.  Yes.

21 Q.  Is Article 12 an article by Senefeld dated 2019?

22 A.  Yes.

23 Q.  Is that 2019 Senefeld article one that you cite in

24    your rebuttal report in this case?

25 A.  I don't believe so.
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1 Q.  Article 13 by Brown dated 2024. Do you see that?

2 A.  Yes.

3 Q.  If we were to turn back, then, to Page 276, you see

4    Figure 4 that was referenced at the bottom of 276?

5 A.  Yes.

6 Q.  Do you see the X axis in these two charts says "Age,

7    years"?

8 A.  Yes.

9 Q.  Do you see the Y axis says "Sex Difference, %"?

10 A.  Yes.

11 Q.  And is the graph on the left for track and field six

12    different disciplines?

13 A.  Yes.

14 Q.  And is the graph on the right, "Freestyle Swimming,"

15    six different lengths or distances?

16 A.  Yes.

17 Q.  Does the X axis in Figure 4 contain data for 7 and

18    8-year-olds?

19 A.  Yes.

20 Q.  9-year-olds as well; right?

21 A.  Yes.

22 Q.  So this is all data that is earlier than the

23    Handelsman Figure 1 that we looked at earlier; right?

24 A.  That's correct.

25 Q.  Would you consider 7-year-olds to be prepuberty?
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1 A.  Yes.

2 Q.  Would you consider 8-year-olds to be prepuberty?

3 A.  There's a chance that some 8-year-olds will have

4    experienced puberty that would be considered normal,

5    but for the most part a majority, yes.

6 Q.  The majority of 8-year-olds are not experiencing

7    puberty, either boys or girls; right?

8 A.  Correct.

9 Q.  Are the majority of 9-year-olds experiencing puberty?

10 A.  Not the majority, but I think enough that the data

11    would be hard to call it strictly prepubertal.

12 Q.  What percentage of 9-year-olds do you think are

13    experiencing puberty? Let's start with boys.

14 A.  Ten percent.

15 Q.  What percentage of 9-year-old girls do you think are

16    experiencing puberty?

17 A.  Probably 20 percent.

18 Q.  And then for age 10, are the majority of 10-year-olds

19    experiencing puberty?

20 A.  Not the majority, no.

21 Q.  What percentage of 10-year-old boys are experiencing

22    puberty?

23 A.  Maybe 15 to 20 percent.

24 Q.  And what percentage of 10-year-old girls are

25    experiencing puberty?
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1 A.  30 to 35 percent.

2 Q.  So at each of the ages that you just mentioned, it

3    sounds like there are more girls experiencing puberty

4    than boys; is that right?

5 A.  Yes.

6 Q.  And so for these graphs in Figure 4, is it true that

7    at every age boys have a -- there's a recorded

8    difference between boys and girls in track and field?

9 A.  In the observational data that's presented here,

10    that's -- that is the case.

11 Q.  Is this --

12 A.  Yes.

13 Q.  Is the same true for freestyle swimming that every age

14    there is an advantage between -- of boys over girls?

15 A.  It's hard to tell if that's the case with the

16    800-meter freestyle swimming. It looks close to zero

17    at age 11.

18 Q.  Would that be for 11-year-olds?

19 A.  Yeah.

20 Q.  Other than the 11-year-old freestyle swimming data,

21    does it appear that boys have an advantage over girls

22    in the six freestyle swimming distances recorded?

23 A.  So I don't think that's what this is showing

24    specifically. I think it's showing that the observed

25    times are faster.
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1 Q.  Let me rephrase my question, then.

2         In all six of the freestyle swimming

3    distances, did boys on average have faster times than

4    the girls at every age listed?

5 A.  Yes.

6 Q.  The previous page on 275 has a sentence that runs over

7    the page. It begins, "The extent to which these sex

8    differences in children reflect the impact of biology,

9    socialization, or both is a matter of discussion (20),

10    but differences in early childhood body composition

11    indicate that at least some of the male-female

12    performance gap among prepubertal children is due to

13    intrinsic biological factors."

14         Did I read that correctly?

15 A.  You did.

16 Q.  Do you have any journal articles you can cite that

17    disputes that statement?

18 A.  Not specifically. I think that this is the last

19    sentence in a discussion of -- of various potential

20    impacts to explaining these things. But the answer to

21    your question is -- is no, I don't have a specific

22    resource to dispute that -- that there's at least

23    some -- that -- that there's differences in early

24    childhood body composition, but I don't think that the

25    logical conclusion from that is that -- that that
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1    proves at least some of the male-female performance

2    gap among prepubertal children is due to intrinsic

3    biological factors necessarily. I don't think she's

4    made that case at least to me.

5 Q.  You don't have a journal article to cite that

6    disproves that case, though, do you?

7 A.  No.

8 Q.  If we turn to the summary on Page 279. The first two

9    sentences read, "There are profound sex differences in

10    human performance in athletic events determined by

11    strength, speed, power, endurance, and body size such

12    that males outperform females. These sex differences

13    in athletic performance exist before puberty and

14    increase dramatically as puberty progresses."

15         Did I read that correctly?

16 A.  Yes.

17 Q.  Do you have any journal articles that disprove that

18    conclusion?

19 A.  Well, I guess I would say, you know, body size, you

20    know, she doesn't have any citations for this -- this

21    very compact sentence with a lot in it, but there's

22    no -- there's no significant difference between the

23    height of boys and girls in prepubertal ages according

24    to the CDC growth charts, for example. You know, I

25    don't know if she's claiming that there's differences
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1    in strength, speed, power, endurance, and body size in

2    prepuberty that -- but that's what this sentence

3    implies. It doesn't seem like she's made those --

4    she's proven those -- all of those points in her -- in

5    her article. So I guess that was my attempt at

6    answering your question.

7 Q.  And we don't have time to go through all the different

8    support in this article. Let me just ask you about

9    the second sentence, then, since you've identified

10    your dispute based on the CDC growth charts on height.

11    That second sentence that says that "These sex

12    differences in athletic performance exist before

13    puberty and increase dramatically as puberty

14    progresses," do you have any peer-reviewed journal

15    articles disputing that statement?

16         MS. BERG: Objection. Vague. Lacks

17    foundation.

18 A.  No.

19         MR. SMITH: Let's mark Exhibit 13.

20         (Marked EXHIBIT 13 for identification)

21 BY MR. SMITH:

22 Q.  Dr. Shumer, I've handed you what's been marked as

23    Exhibit 13. Do you recognize Exhibit 13?

24 A.  Yes.

25 Q.  What is Exhibit 13?
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1 A.  Let me just make sure that I . . . So this is one of

2    the articles that we were just talking about from the

3    previous article that was citing to this article which

4    is called "Sex Differences in Track and Field Elite

5    Youth."

6 Q.  Does it appear to be a fair and accurate copy in

7    Exhibit 13 of the article that you've seen before?

8 A.  Yes.

9 Q.  Was this article published in 2024?

10 A.  Yes.

11 Q.  Do you know any of the authors on this article?

12 A.  No.

13 Q.  You see in the abstract there's a bold word that says

14    "Conclusions"?

15 A.  Yes.

16 Q.  It says, "Before 12 year of age in elite youth track

17    and field athletes, there was a consistent and

18    significant sex difference of approximately 5%, such

19    that males ran faster and jumped higher and farther

20    than females."

21         Did I read that correctly?

22 A.  Yes.

23 Q.  Do you know if -- strike that.

24         Let's turn to Page 1393. Do you see

25    Figure 1 on Page 1393?
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1 A.  Yes.

2 Q.  Are there six charts, Letters A through F, in

3    Figure 1?

4 A.  Yes.

5 Q.  Is Chart A for 100 meters?

6 A.  Yes.

7 Q.  Chart B for 200 meters?

8 A.  Yes.

9 Q.  Chart C for 400 meters?

10 A.  Yes.

11 Q.  Chart D for 800 meters?

12 A.  Yes.

13 Q.  Chart E for long jump?

14 A.  Yes.

15 Q.  Chart F for high jump?

16 A.  Yes.

17 Q.  Is the X axis for all six of these charts the age of

18    the individuals?

19 A.  Yes.

20 Q.  Figure 1 says that it's displaying age-related

21    improvements in track and field performances of elite

22    youth males and females. Do you see that? The very

23    first sentence in the Figure 1 text.

24 A.  Yes.

25 Q.  Do you see in the second to last sentence it says
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1    "Dagger symbols indicate better performance (faster

2    velocity or longer or higher jump) among males

3    compared with analogous females in the same age

4    group"? Did I read that correctly?

5 A.  Yes.

6 Q.  In Chart A for 100 meters, is there a dagger symbol at

7    every single year between ages 7 and 18?

8 A.  In A you said?

9 Q.  In Chart A, yes.

10 A.  Yeah. I just wanted to just reflect on the fact that

11    it says indicate better performance and not

12    necessarily statistically significant better

13    performance. So I think the answer to your question

14    is yes, there's daggers in each of those ages.

15 Q.  And in Chart A that is showing the velocity or how

16    fast someone was running; right?

17 A.  "Age-related improvements in track and field

18    performance of elite youth males and females. Scatter

19    and line plots display the improvement in performance

20    across youth years among male youth . . ."

21 Q.  I'm only asking you about the Y axis, which is

22    velocity MS minus one. Do you see that?

23 A.  Yeah. I'm just trying to understand if it's talking

24    about change over time or just standard velocity, so

25    that's why I'm pausing. Because it says age-related
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1    improvements. "Scatter and line plots display the

2    improvement in performance across youth years . . ."

3    So it's -- it -- so I think, if I'm understanding the

4    graphs correctly, it's that there's an improvement of

5    six meters per second in the hundred meter at age 7,

6    at age 8, but not necessarily that they're running at

7    six meters per second, but I could be interpreting

8    that -- that incorrectly.

9 Q.  So you don't understand these graphs to be showing

10    that the improvement over time?

11 A.  Well, I guess I -- I'm -- I'm seeing graphs that look

12    very, very close together from ages 7 to 12 and then a

13    separation of the two lines, so I'm -- so I don't

14    dispute that there's daggers under most of these

15    lines, that there's -- that the circle dot is higher

16    than the triangle dot, so a little unclear as to

17    whether it's describing actual speed or change in

18    speed by year. So that's just why I'm pausing.

19 Q.  Well, let's complete this figure and then I think

20    we'll go to the actual data if you need it.

21         Back to my question. Is there a dagger

22    symbol on every single year in Chart A?

23 A.  Yes.

24 Q.  Is there a dagger symbol for every year in Chart B?

25 A.  Yes.
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1 Q.  Is there a dagger symbol in every year in Chart C?

2 A.  Yes.

3 Q.  Is there a dagger symbol for all but the eight --

4    for -- strike that.

5         Is there a dagger symbol for every year in

6    Chart D with two dagger symbols at age 7 and 8 above

7    the line?

8 A.  Yeah. But I think that that's the same. It's just

9    they couldn't fit the dagger below.

10 Q.  Is there a dagger symbol for every year in Chart E?

11 A.  Yes.

12 Q.  Is there a dagger symbol for every year except age 7

13    in Chart F?

14 A.  Yes.

15 Q.  If we turn back a page to Page 1392, you see Table 1

16    is "Age-group performance times for track events of

17    top 50 youth for both males and females."

18         Do you see that?

19 A.  Yes.

20 Q.  So this is the underlying data that I think you were

21    longing for previously?

22 A.  Sure.

23 Q.  So if we looked at -- let's take age 7. Do the boys

24    have a lower time and therefore faster at age 7 in the

25    hundred meters versus the girls on the right-hand side
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1    of that chart?

2 A.  Yeah. To be clear, this is the top 50 youth for males

3    and females, and the answer is yes.

4 Q.  Is the answer also yes that for age 7 at 200 meters

5    the boys have a faster time?

6 A.  Yes.

7 Q.  Is the answer also true at age 7 at 400 meters that

8    the boys have a faster time?

9 A.  Yes.

10 Q.  For all three distances at age 8, do boys have a

11    faster time?

12 A.  Yes.

13 Q.  For all three --

14         MS. BERG: Objection. Vague. Sorry.

15    Objection to the last question. Vague.

16 BY MR. SMITH:

17 Q.  For all three distances, 100 meter, 200 meter,

18    400 meter, and we can include 800 meter, for age 9 do

19    the boys have a faster time than girls?

20 A.  Yes.

21 Q.  For all four distances, 100 meter, 200 meter,

22    400 meter, 800 meter, at age 10 do boys have a faster

23    time than girls?

24 A.  Yes.

25 Q.  And so this underlying data would support that on
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1    Charts A through D that the boys were faster at all

2    four of those ages, 7, 8, 9, and 10, than girls;

3    right?

4 A.  In this -- in this set of observational data, yes.

5 Q.  Then at Table 2 at the bottom we have the long jump

6    and high jump data for male youths and female youths;

7    right?

8 A.  Yes.

9 Q.  The Table 2 says it's "Age-group performance distances

10    of top 50 youth for both males and females"; right?

11 A.  Yes.

12 Q.  Taking age 7 long jump, the males jump farther than

13    the girls; correct?

14 A.  Long jump, yes.

15 Q.  Age 8, the boys had a longer jump than girls; correct?

16 A.  Yeah. With the caveat that there's a little -- or no.

17    That's -- yeah. Yes. That is true.

18 Q.  Age 9 the boys had a longer jump than girls; correct?

19 A.  Yes.

20 Q.  Age 10 boys had a longer jump than girls; correct?

21 A.  Yes.

22 Q.  Age 8 on the high jump, the boys had a higher jump

23    than girls; correct?

24 A.  Yes.

25 Q.  Age 9 boys --
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1 A.  Sorry. With the caveat there's a little A, and that

2    means that we've been talking about age-group

3    performance distances of top 50 youth for males and

4    females, but when there's a little A for age 7 for

5    high jump where that was the one example where the

6    females were higher and 8 where, you're correct, the

7    males were higher in that one, it says, "Data

8    associated with high jump performances were incomplete

9    for youth" -- "elite youth for both the 7-year age

10    group," where there was only seven males and seven

11    females and the 8-year age group where there was only

12    17 of both. So that's just different from the other

13    ones as we're going through these one by one.

14 Q.  Thank you for that explanation, Doctor.

15         For age 9, high jump, the boys jumped

16    higher than the girls; correct?

17 A.  Yes.

18 Q.  For age 10, the boys jumped higher than the girls;

19    correct?

20 A.  Yes.

21 Q.  If we turn to Page 1394. In the "Discussion" section.

22    Do you see that?

23 A.  Yes.

24 Q.  The second sentence says, "The major findings from

25    this study are threefold. First, males ran faster,

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 173

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 174 of 327



1    jumped farther, and jumped higher at every age between

2    8 and 18 years compared with females."

3         Did I read that right?

4 A.  Yes.

5 Q.  "Second, before the ages of puberty, there was a

6    consistent sex difference in performance of about 5%

7    across key track and field events."

8         Did I read that correct?

9 A.  Yes.

10 Q.  The next sentence says, "This sex difference in

11    performance (%) among youth was significant, although

12    smaller than the sex difference in performance that

13    emerged with puberty and among adult males and

14    females."

15         Did I read that correctly?

16 A.  Yes.

17 Q.  If you flip the page to 1395, do you see a section

18    entitled "Sex Differences in Athletic Performance

19    Before Male Puberty"?

20 A.  Yes.

21 Q.  If you flip to Page 1396, do you see a "Limitations"

22    section on the right-hand side?

23 A.  Yes.

24 Q.  Do you see the third sentence that reads "We did,

25    however, analyze the sex difference in ranking to
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1    determine whether social factors often associated with

2    lower participation and a reduced talent pool of

3    females, and which widens the sex difference in

4    performance, contributed before puberty. This was not

5    the case."

6         Did I read that correctly?

7 A.  Yes.

8 Q.  Then in the "Conclusions." You see the first

9    sentence. "Before puberty (ages 7-12 year) in elite

10    youth track and field athletes, there was a consistent

11    sex difference in athletic performance of about 5%,

12    such that males ran" -- "run faster and jump higher

13    and further than females."

14         Did I read that correctly?

15 A.  Yes.

16 Q.  Are you aware of any journal articles that would

17    dispute those conclusions?

18 A.  Not with respect to the questions they were asking in

19    this study, no.

20 Q.  If you look back at article Exhibit 12, in the

21    introduction of Exhibit 12, the Joyner article, you

22    see in the first paragraph of the article, the second

23    to last sentence of that paragraph begins with the

24    word "Second"? Do you see that?

25 A.  Sorry. Can you orient me one more time --
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1 Q.  The second to last paragraph, the sentence of the

2    first paragraph, begins with the word "Second."

3 A.  Okay.

4 Q.  It says, "Second, because the margin of victory is

5    often very small in elite sports, sports policy makers

6    routinely regulate competitive advantages of 1% or

7    less."

8         Did I read that correctly?

9 A.  Yes.

10 Q.  Do you have any expert opinion on when sports

11    policymakers regulate competitive advantages?

12 A.  No.

13 Q.  Do you have any expert opinion on when they should

14    regulate competitive advantages?

15 A.  No.

16         MR. SMITH: I'd like to mark Exhibit 14.

17         (Marked EXHIBIT 14 for identification)

18 BY MR. SMITH:

19 Q.  I've handed you Exhibit 14, Dr. Shumer. Do you

20    recognize Exhibit 14?

21 A.  Yes.

22 Q.  Have you seen Exhibit 14 before?

23 A.  I believe this was the article cited in one of the

24    expert reports from defendants.

25 Q.  What is Exhibit 14?
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1 A.  It's titled "Sex-based differences in track running

2    distances of 100, 200, 400, 800, and 1500 meters in

3    the 8 and under 9-10-year-old age groups."

4 Q.  Does this appear to be a fair and accurate copy of the

5    article you read before?

6         I guess I should ask, have you read this

7    article before?

8 A.  I don't think -- I don't remember reading this article

9    before.

10 Q.  Do you recognize any of the authors of Exhibit 14?

11 A.  I recognize the name of Dr. Brown.

12 Q.  Is Dr. Brown a defense expert in this case?

13 A.  I believe that's the same doctor.

14 Q.  Is this Exhibit 14 an article that was published in

15    2024 at the bottom citation?

16 A.  Yes.

17 Q.  Is the European Journal of Sport Science a

18    peer-reviewed journal?

19 A.  I don't know.

20 Q.  You don't know that it's not; correct?

21 A.  Correct.

22 Q.  You see at the top that there are three dates on

23    Exhibit 14, a received date, a revised date, an

24    accepted date? Do you see that?

25 A.  Yes.
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1 Q.  Does a revised date suggest to you that this might

2    have been as a result of a peer review process?

3 A.  I suppose that could be one explanation. I -- I don't

4    dispute that it's peer-reviewed, but I don't -- I

5    don't know.

6 Q.  If we turn to Page 222 of Exhibit 14. Do you see the

7    "Discussion" section on that page?

8 A.  Yes.

9 Q.  The first paragraph reads, "In this evaluation of

10    finishing times for finalists in the 100, 200, 400,

11    800, and 1500 meter events in the USATF National Youth

12    Outdoor Championships and Junior Olympic National

13    Championships from 2016 to 2023, males in the 8 and

14    under and 9-10-year-old age groups had faster average

15    finishing times than females, and the fastest times

16    for males were faster than the fastest times for

17    females."

18         Did I read that correctly?

19 A.  Yes.

20 Q.  Just to be complete, the next sentence says, "These

21    sex-based differences in running performance

22    corresponded with moderate to large effect sizes

23    indicate that the differences are of considerable

24    practical importance."

25         Did I read that sentence correctly?
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1 A.  Yes.

2 Q.  The final sentence of that paragraph then reads,

3    "These findings therefore indicate that there are

4    consistent and meaningful sex-based differences in

5    track running performance in the 100, 200, 400, 800,

6    and 1500 meter events before puberty."

7         Did I read that correctly?

8 A.  You did.

9 Q.  Are you aware of any peer-reviewed journal articles

10    that disagree with Dr. Brown's conclusions in that

11    paragraph we just read?

12 A.  Well, I guess I'm just not sure that his own paper

13    proves exactly those two sentences as this is specific

14    to, you know, the -- these elite competitions of

15    national -- the best national athletes as I understand

16    it, but -- but I don't have anything to dispute the

17    fact that in that pool of athletes these are the --

18    the times and those times are different between the

19    males and females in those age groups.

20         MR. SMITH: Let's mark Exhibit 15.

21         (Marked EXHIBIT 15 for identification)

22 BY MR. SMITH:

23 Q.  Dr. Shumer, I've handed you what's been marked as

24    Exhibit 15. Do you recognize Exhibit 15?

25 A.  Yes.
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1 Q.  What is Exhibit 15?

2 A.  It's another article written by looks like the same

3    authors in this one. It is, you know, just presenting

4    data from competitions from javelin this time and long

5    jump in a similar way as the last article.

6 Q.  Was this article published in 2025 according to the

7    bottom citation on Page 1?

8 A.  Yes.

9 Q.  Had you seen Exhibit 15 before I just handed it to you

10    now?

11 A.  I don't think so.

12 Q.  It's a fascinating read that you can do on your own

13    time, but for now let's turn to Page 5. Do you see

14    the section "Discussion" on the right-hand side?

15 A.  Yes.

16 Q.  The paragraph begins, "In this evaluation of the top 8

17    distances in shot put, javelin throw, and long jump in

18    the USATF National Youth Outdoor Championships and

19    Junior Olympic National Championships from 2016 to

20    2023, males in the 8-and-under and 9-10-year-old age

21    groups had farther average distances than females and

22    the longest distances for males were farther than the

23    longest distances for females."

24         Did I read that correctly?

25 A.  Yes.
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1 Q.  And the underlying data is on the pages that we

2    skipped for all of these competitions as are the

3    charts depicting that data, but if you flip forward

4    one page to Page 6 of 11, do you see the first long

5    paragraph on the left-hand side that begins "To the

6    best of our knowledge"?

7 A.  Yes.

8 Q.  That sentence reads, "To the best of our knowledge,

9    this is the first evaluation of sex-based differences

10    in competitive shot put performance in athletes 10

11    years old and younger."

12         Did I read that correctly?

13 A.  Yes.

14 Q.  Do you have any knowledge of journal articles on

15    competitive shot put performance in athletes 10 years

16    old and younger that would dispute that sentence?

17 A.  No.

18 Q.  The next sentence says that "The current data indicate

19    that the average distances for shot put are farther

20    for males than females by 19.3% in the 8-and-under and

21    6.5% farther in the 9-10-year-old age groups."

22         Did I read that correctly?

23 A.  Yes.

24 Q.  If you looked on the right-hand side of this page, you

25    see another paragraph that begins "To the best of our
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1    knowledge"; right?

2 A.  Yes.

3 Q.  It says, "To the best of our knowledge, this is also

4    the first evaluation of sex-based differences in

5    competitive javelin throw performance in children 10

6    years of age and younger."

7         Did I read that correctly?

8 A.  Yes.

9 Q.  Are you aware of any other evaluation of sex-based

10    differences in competitive javelin throw for children

11    10 years of age and younger besides this Exhibit 15?

12 A.  No.

13 Q.  The next sentence reads, "The current data indicate

14    that the average distances for javelin throw are

15    farther for males than females by 32.6% in the

16    8-and-under and 23.5% farther in the 9-10-year-old age

17    groups."

18         Did I read that correctly?

19 A.  Yes.

20 Q.  If we flip forward one page to Page 7. On the

21    left-hand side there's a paragraph at the bottom left

22    that begins "In the present data." Do you see that?

23 A.  Yes.

24 Q.  The sentence reads, "In the present data, the average

25    long jump distances for 8-and-under males were 4.7%
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1    farther than females and were 3.8% farther for

2    9-10-year-old males than females."

3         Did I read that correctly?

4 A.  Yes.

5         MR. SMITH: Let's mark Exhibit 16.

6         (Marked EXHIBIT 16 for identification)

7 BY MR. SMITH:

8 Q.  Dr. Shumer, I've handed you what's been marked

9    Exhibit 16. Do you recognize Exhibit 16?

10 A.  I don't think I've read this one. It looks like it's

11    another report of statistics from elite sports, this

12    time swimming, written by the same authors.

13 Q.  According to the citation at the bottom of Page 1,

14    does this appear to have been published in 2025?

15 A.  It does.

16 Q.  Is the title of this article "Sex-based differences in

17    swimming performance in 10-years-old-and-under

18    athletes in short course national competition"?

19 A.  That's the title.

20 Q.  If we turn to Page 4 of 10. Do you see the

21    "Discussion" section on the bottom right-hand side of

22    Page 4?

23 A.  Yes.

24 Q.  The sentence that begins that paragraph reads, "The

25    present data indicate that at a national level short
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1    course youth swimming meet over seven years of

2    competition when the 8 fastest times in each event for

3    the 10-and-under age group are evaluated, males were

4    1.16%-2.63% significantly faster than females in the

5    50 yard, 100 yard, and 200 yard freestyle, 100 yard

6    backstroke, 50 yard breaststroke, 100 yard butterfly,

7    and 100 and 200 yard IM," which stands for individual

8    medley.

9         Did I read that correctly?

10 A.  Yes.

11 Q.  You said that you hadn't seen this paper before I just

12    handed it to you?

13 A.  I don't -- I don't believe so.

14 Q.  Are you aware of any journal articles that dispute

15    that prepuberty boys swim faster than girls at the

16    distances that Dr. Brown evaluated?

17 A.  Well, I don't think that's exactly what this says

18    without more intimate knowledge. He's just taking

19    statistics from national championship competitions and

20    displaying the results. So that's not really research

21    or a study with -- that can draw conclusions like I

22    think that you're implying. And I think to generalize

23    this in the last three articles to high school sports

24    in general across the country to then make another

25    leap and claim that there's conclusions to be drawn
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1    from the impact of biology as opposed to other

2    factors, you know, I just want to be careful that

3    we're not -- as I am agreeing that this is what each

4    of the sentences you're reading actually says, that I

5    don't want to lose focus on the fact that I'm not sure

6    that -- that -- that I want to make sure that it

7    doesn't imply that I'm agreeing with the underlying

8    premise that the biologic differences are the driver

9    of competitive advantage that we're seeing perhaps in

10    the -- in basically the statistics that are presented

11    by these three authors.

12         MR. SMITH: I'll move to strike that

13    response as non-responsive.

14         MS. BERG: No objection to that moving to

15    strike the response as non-responsive.

16 BY MR. SMITH:

17 Q.  Dr. Shumer, you haven't evaluated any data from

18    sporting competitions at any level, be it high school,

19    middle school, national competitions? You haven't

20    looked at any sports data for the purposes of your

21    expert report in this case, have you?

22 A.  No. Not that I independently compiled.

23 Q.  So you don't know whether the data that was reported

24    in these Exhibits 12 through 16 that we just looked at

25    is or is not representative of athletes in high school
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1    in Arizona, do you?

2 A.  I think just as a physician and scientist when reading

3    any paper about anything, I think it's -- it's my job

4    to think critically about the participants that are

5    described in the paper and then say is this

6    generalizable to the population that we're thinking

7    about? What reasons could it be generalizable? For

8    what reasons may it not be generalizable? So, you

9    know, I think that's just the role of any reader of

10    any medical journal that that generalizability is an

11    inherent limitation of any study, this -- these

12    studies being no different.

13 Q.  You're raising the question of generalizability, but

14    you haven't tried to find out any answers about

15    whether it's generalizable to other populations, have

16    you?

17         MS. BERG: Objection. Vague.

18 A.  I haven't performed independent research to that -- to

19    that effect, no.

20 BY MR. SMITH:

21 Q.  Because you haven't performed independent research,

22    you don't know whether it's generalizable or not to a

23    population such as middle school or high school, do

24    you?

25 A.  I don't know how generalizable it would be.
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1 Q.  You mentioned earlier when we were discussing your

2    report that there were studies of other countries

3    involving children fitness test; is that right?

4 A.  I did mention that.

5 Q.  And as I recall, you didn't identify any specific

6    articles that you remember reading along those lines,

7    but you just remember that there are articles out

8    there about fitness tests --

9 A.  I didn't provide names of articles. Correct.

10 Q.  Let's see if you recognize any of these articles,

11    then.

12         MR. SMITH: I'll mark Exhibit 17.

13         (Marked EXHIBIT 17 for identification)

14 BY MR. SMITH:

15 Q.  Dr. Shumer, I've handed you Exhibit 17. Do you

16    recognize Exhibit 17?

17 A.  I'm sorry. I'm just not sure if I -- if it's one of

18    the ones that I was thinking of or not. I'm not sure.

19 Q.  Do you remember reading Exhibit 17 at any point?

20 A.  I think I have, but I'm just not a hundred percent

21    sure that this is the article that I read that -- that

22    is related to this topic. I believe so, but I'm not a

23    hundred percent sure.

24 Q.  And before I try to connect it to one of the articles

25    you read, let me just ask if this is a fair and
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1    accurate copy of the article that you believe that you

2    read at some point.

3 A.  Yes.

4 Q.  Is this article one that was published in 2018?

5 A.  Yes.

6 Q.  Do you know any of the authors of this article?

7 A.  No.

8 Q.  Is the title of Exhibit 17 "European normative values

9    for physical fitness in children and adolescents aged

10    9-17 years: results from 2 779 165 Eurofit

11    performances representing 30 countries"? Is that the

12    title of this article?

13 A.  Yes.

14 Q.  If we flip to Pages 5 -- let's start on Page 5. Do

15    you see Tables 1 and 2 on Page 5?

16 A.  Yep. Yes.

17 Q.  And do you see Tables 3 and 4 on Page 6?

18 A.  Yes.

19 Q.  For Table 3 -- strike that.

20         For Table 4 you see it's for standing broad

21    jump centiles by age and sex?

22 A.  Yes.

23 Q.  It's based on 464,900 test persons of children and

24    adolescents aged 9 to 17 years representing 29

25    countries?
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1 A.  Yes.

2 Q.  And do you see the data in Table 4 is broken out first

3    by boys and girls?

4 A.  Yes.

5 Q.  And it's broken out within each sex by age from 9 to

6    17?

7 A.  Yes.

8 Q.  And then do you see the percentiles 5, 10, 20,

9    continuing on by 10 up to 90 and then 95?

10 A.  Yes.

11 Q.  And so you could look at this table and compare boys

12    at each of those percentiles for each year against

13    girls?

14 A.  You could -- you could do that.

15 Q.  Would this also allow you to make any conclusions

16    without considering puberty since you could separate

17    whatever percentage you estimate of puberty at those

18    ages and then look at just lower percentiles?

19 A.  I don't think so.

20 Q.  And so it's your opinion that someone entering puberty

21    would not be one of the high performers in these ages?

22         MS. BERG: Objection. Mischaracterizes the

23    testimony.

24 A.  Are you asking -- no. I guess I'm not exactly sure

25    what you're asking.
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1 BY MR. SMITH:

2 Q.  You testified earlier that starting at age 9 there

3    will be some boys and girls that have started puberty;

4    right?

5 A.  Yes.

6 Q.  And that number increases for -- as you proceed

7    through each year; right?

8 A.  Yes.

9 Q.  What I'm asking next, then, is do you think that boys

10    who are entering puberty will have any advantages over

11    boys who have not entered puberty?

12 A.  In the standing broad jump, perhaps. But with the --

13    there's no way to know which of the 35,000 boys are

14    those in puberty versus the ones that aren't. And I

15    think making an assumption that the ones in puberty

16    are all represented in the upper end wouldn't be a

17    conclusion that I would draw from the data.

18 Q.  You have eleven different percentiles to look at in

19    Table 4; correct?

20 A.  Um-hmm.

21 Q.  Is that right?

22 A.  Yes.

23 Q.  For age 9, if we are looking at the broad -- standing

24    broad jump, did the boys jump farther than the girls

25    at all nine of those percentiles?
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1 A.  Yes.

2 Q.  If we flip the page to Page 7, Table 5 relates to

3    handgrip strength; right?

4 A.  That's correct.

5 Q.  It's broken down the same way as the previous table we

6    looked at; right?

7 A.  Yep.

8 Q.  So let's look at age 9. Did the boys have stronger

9    handgrip at each percentile, all eleven, than the

10    9-year-old girls?

11 A.  Yep. The number is bigger in each of those

12    categories, yes.

13 Q.  If you see the paragraph in the -- between the tables

14    on the left-hand side, it begins "On average." Do you

15    see that?

16 A.  Yes.

17 Q.  It says, "On average, boys performed substantially

18    better than girls at each age group on muscular

19    strength (ES: large), muscular power (ES: large),

20    muscular endurance (ES: moderate to large),

21    speed-agility (ES: moderate) and CRF (ES: large)

22    tests, with the magnitude of the sex-specific

23    differences increasing with age and accelerating from

24    about 12 years (figure 6)."

25         Did I read that correctly?
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1 A.  Yes.

2 Q.  If we turn the page to Page 8. Do you see the same

3    table division that we looked at in the previous

4    tables?

5 A.  Yes.

6 Q.  Is Table 8 for the ten by five meter agility shuttle

7    run?

8 A.  Yes.

9 Q.  For age 9, did the boys complete the ten by five meter

10    agility shuttle run faster than the girls at all

11    eleven percentiles?

12 A.  Yes.

13 Q.  Having looked at that article now, do you remember

14    whether that was one of the articles that you were

15    referencing in our discussion earlier?

16 A.  I don't think it -- I don't think it was, but I -- I

17    recognize the article, but I don't think it was one I

18    was thinking of when we were talking before.

19 Q.  All right. Let's see if this is it.

20         MR. SMITH: Exhibit 18.

21         (Marked EXHIBIT 18 for identification)

22 BY MR. SMITH:

23 Q.  Dr. Shumer, do you recognize Exhibit 18?

24 A.  Yes.

25 Q.  What is Exhibit 18?
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1 A.  It's titled "Physical fitness normative values for

2    6-18-year-old Greek boys and girls, using the

3    empirical distribution and the lambda, mu, and sigma

4    statistical method."

5 Q.  Have you seen Exhibit 18 before?

6 A.  Yes.

7 Q.  Was this one of the articles that you were mentioning

8    when we discussed these types of studies earlier?

9 A.  This is one of the ones I was thinking of, yes.

10 Q.  Was this published in 2015?

11 A.  Yes.

12 Q.  Or 2016?

13 A.  It looks like one of those is -- is true, yes.

14 Q.  Do you know any of the authors of Exhibit 18?

15 A.  No.

16 Q.  If you turn to the second page of this, which is

17    Page 737 in the top right, do you see the "Methods"

18    section on the right-hand side? The second page of

19    the article.

20 A.  Sorry. Yes.

21 Q.  Do you see that this study involved 424,328 children?

22 A.  Yes.

23 Q.  Do you see that the participation rate was 40 percent

24    of the total Greek population?

25 A.  Yes.
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1 Q.  If we turn to Page 739. It's confusing because there

2    are a lot of different page numbers on here.

3 A.  I know.

4 Q.  It's Page 733 in the bottom right and Page 739 in the

5    top right.

6 A.  Okay. Thank you.

7 Q.  You see a "Results" section in the left-hand side?

8 A.  Yes.

9 Q.  Do you see in the second paragraph it says "For each

10    of the fitness tests, performance was better in boys

11    compared with girls, except for the SR test"?

12 A.  Yes.

13 Q.  And then if you look at the next pages, do you see the

14    data underlying those conclusions?

15 A.  Yes.

16 Q.  If you look at the very bottom right-hand of the page

17    we were looking at on results, there's a sentence that

18    begins "Our findings are in accordance with recent

19    studies from Latvia."

20         Do you see that?

21 A.  Not yet.

22 Q.  So the very last words at the bottom right-hand.

23 A.  Okay.

24 Q.  That sentence continues past the tables we just looked

25    at and picks back up five pages later. Do you see
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1    where the sentence recommences?

2 A.  Yes.

3 Q.  And there are a series of studies listed from Portugal

4    and Australia as well?

5 A.  Yes.

6 Q.  And you see the first full sentence on that page says,

7    "In all the aforementioned studies, boys performed

8    better than girls in cardiorespiratory endurance,

9    speed/agility, muscular strength, and muscular

10    endurance tests, while older ages, in both sexes, have

11    incorporated higher percentile values in comparison

12    with younger ones."

13         Did I read that correctly?

14 A.  Yes.

15 Q.  And then on the right-hand side of that page you see

16    "Conclusions" lower down on the page?

17 A.  Yes.

18 Q.  You see the second sentence says, "Boys performed

19    better in all measurements except flexibility than

20    girls of the same age and older children performed

21    better than younger ones."

22         Did I read that correctly?

23 A.  Yes.

24 Q.  Did you take this article into account when forming

25    your expert opinion, Dr. Shumer?
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1 A.  I think when -- I think the answer is yes when forming

2    my expert opinion. You know, I'm not claiming that

3    there may -- that there may be observational data to

4    suggest better scores in activities in boys and girls

5    in different areas or different countries or even our

6    own country, but that the -- that my -- so I don't

7    think that is something that conflicts with my expert

8    opinion, but in addition to that, the link between

9    those observational differences and a biologic driver

10    of those differences is something that I don't find to

11    be demonstrated in literature like this.

12 Q.  Why are observational data like those reported in

13    these exhibits we've been looking at, why are they not

14    relevant to your expert opinion?

15         MS. BERG: Objection. Vague.

16 A.  It's not that they're not relevant. It's just that

17    there's not a cause and effect that you can discern

18    from this type of data such that -- you know, I think

19    in one of the sentences in one of these articles that

20    we didn't read, you know, it was saying there's

21    various possible causes for this, including --

22    including the hypothesis that -- that -- that you seem

23    to be supporting, that there's inherent biologic

24    differences that are driving this advantage and also

25    possible causes that are related to exposure,
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1    enthusiasm to sports across the national population,

2    differences in coaching, differences in access to

3    playing, and, you know, I don't think that the -- I

4    don't think that any of these articles that

5    demonstrate these differences are attempting to parse

6    out the -- that -- that question that -- that I guess

7    we're both sort of asking each other.

8 BY MR. SMITH:

9 Q.  And I'm not asking about the causation question. I'm

10    just saying these articles that we've looked at from

11    Articles 12 through 18 show data of a difference

12    between prepuberty boys and prepuberty girls; correct?

13 A.  Well, I think that the data specifically under age 8

14    you could say that with more confidence. The -- you

15    know, all of these ones from Brown that were

16    including -- or the ones that were the European one, 9

17    to 17, you know, so just a blanket statement that all

18    of these show that, I would just put the caveat that

19    those that are exclusively demonstrating prepubertal

20    data but not all of the data that we just reviewed.

21 Q.  Do you know of any observational data for children 8

22    and under that shows girls have an advantage over boys

23    in say track and field?

24 A.  I think that I've seen data suggesting different --

25    differences with regards to flexibility in girls, but
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1    that doesn't answer your question. The answer is no

2    with regards to track and field. I don't have data

3    specific to that, to dispute the fact that -- that --

4    I don't have -- I don't have an observational study,

5    for example, showing that in a different group of

6    people the highest score for girls at a certain age

7    under puberty was -- was faster or higher.

8 Q.  You don't have any peer-reviewed journal articles that

9    point to some non-biological cause of these

10    observational differences that we've looked at, do

11    you?

12 A.  I don't have data to -- to demonstrate that, no.

13 Q.  So you've suggested several different alternatives,

14    but there's no journal article that finds any of those

15    alternatives actually are a cause of any of this

16    observational data, is there?

17 A.  I don't think that there's any -- any article that

18    proves a cause in any direction.

19 Q.  We did look at articles that said that there was at

20    least some biological component; right?

21 A.  That was -- I think that was ones -- I think that was

22    in one of the articles that suggested that --

23 Q.  And we also --

24 A.  -- as -- s one of their -- their conclusions.

25 Q.  And we also looked at an article that ruled out some
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1    of those social factors that you're talking about;

2    right?

3         MS. BERG: Objection. Mischaracterizes the

4    evidence.

5 A.  That was a statement that was read in one of the

6    articles that I recall that they had tried to assess

7    for those.

8 BY MR. SMITH:

9 Q.  Just so we're all on the same page, Exhibit 13 is what

10    I was referencing. If you looked at Page 1396 toward

11    the back, you see the "Limitations" section. Do you

12    remember looking at this?

13 A.  Yes, I do.

14 Q.  Okay. And I'm referring to the third and fourth

15    sentences of this paragraph, which I've read to you

16    previously. Do you see that they looked at whether

17    there are social factors that were contributors;

18    right?

19 A.  That's what they said, yes.

20 Q.  And they said that this was not the case; right?

21 A.  That's what they --

22         MS. BERG: Objection. Mischaracterizes the

23    evidence.

24 A.  That's what the authors wrote, yes.

25 BY MR. SMITH:
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1 Q.  And so you don't have anything that goes the other

2    direction when it comes to social factors being a

3    cause of differences in athletic performance between

4    prepuberty girls and prepuberty boys, do you?

5 A.  I don't have an article that's demonstrating that as a

6    cause, no.

7         MS. BERG: Do you need a break?

8         MR. SMITH: We've been going about an hour.

9    Do you want to take a short break?

10         THE WITNESS: Okay.

11         MR. SMITH: Off the record.

12         VIDEO TECHNICIAN: Going off the video

13    record. The time is 3:55 p.m.

14         (Recess taken at 3:55 p.m.)

15         (Back on the record at 4:07 p.m.)

16         VIDEO TECHNICIAN: Back on the video

17    record. The time is now 4:07 p.m.

18 BY MR. SMITH:

19 Q.  Dr. Shumer, do you know who Joshua Safer is?

20 A.  Yes.

21 Q.  How do you know him?

22 A.  He's the -- I think he's the president of the

23    Endocrine Society or has a role in the Endocrine

24    Society. He's an endocrinologist. And I met him when

25    I lived in Boston as we were colleagues in the same
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1    city.

2 Q.  Do you know if Mr. Safer has served as an expert

3    witness in any case?

4 A.  I -- I'm -- I'm remembering that I think he was an

5    expert in maybe it was Idaho, but I'm not certain

6    about that.

7 Q.  Have you reviewed any of Dr. Safer's reports in any

8    sports related case?

9 A.  I know I've read his -- some writings about this topic

10    from him. I don't know if it was an expert report

11    from Idaho or if it was writings that he was doing for

12    another reason. If I did, it was about four years

13    ago. And I guess that's all -- that's what I would

14    say.

15 Q.  Do you know who Stephen Rosenthal is?

16 A.  Yes.

17 Q.  How do you know him?

18 A.  He's a pediatric endocrinologist that works at the

19    University of San Francisco, and I think he's still

20    clinically active. He may be retired. And I know him

21    through being a colleague in the field of pediatric

22    endocrinology, through conferences, and -- and I've

23    read his articles related to the topic of treatment of

24    gender dysphoria.

25 Q.  Do you know if Dr. Rosenthal has served as an expert
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1    witness in any case?

2 A.  Not that I know of.

3 Q.  Have you reviewed any expert report that Dr. Rosenthal

4    has written in any case?

5 A.  I'm not aware of seeing anything like that.

6 Q.  Dr. Shumer, did you plagiarize any of Dr. Safer's

7    reports to prepare Exhibit, your report in this case?

8 A.  I think that I read Dr. Safer's report as I was

9    preparing to write the first report that I wrote

10    related to gender and sports maybe four years ago, but

11    I wouldn't use the word "plagiarize."

12 Q.  Did you plagiarize any of Dr. Rosenthal's reports to

13    prepare Exhibit 1, your report in this case?

14         MS. BERG: Objection. Vague.

15 A.  I don't remember reading Dr. Rosenthal's reports, but

16    if -- if I -- if I did and don't recall, I wouldn't

17    consider anything that I've written plagiarization.

18 BY MR. SMITH:

19 Q.  Does plagiarization have a specific defined term in

20    your mind?

21 A.  I guess using other people's work without

22    incorporating your own thoughts into it. I don't have

23    a specific definition, no.

24 Q.  Do you know if your university has a definition for

25    plagiarism?
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1         MS. BERG: Objection. Relevance.

2 A.  I imagine that there's -- there is one, but I don't --

3    I don't know what it is.

4         MR. SMITH: I'd like to mark Exhibit 19.

5         (Marked EXHIBIT 19 for identification)

6 BY MR. SMITH:

7 Q.  Dr. Shumer, I've handed you what's been marked

8    Exhibit 19. Have you seen Exhibit 19 before?

9 A.  I don't think I have. I think that I've read

10    something of Dr. Safer's that was related to Idaho, as

11    I said, but this looks to be West Virginia. Perhaps

12    it's similar. But -- but I -- I don't -- I don't

13    recall seeing this exact document.

14 Q.  All right. I'd like you to keep that document,

15    Exhibit 19, in front of you and pull out Exhibit 1.

16    We're going to look at them both side by side.

17         All right, Dr. Shumer. Exhibit 1. Turn to

18    Page 6. That's your report. Your report, Page 6.

19    Okay. And Exhibit 19, Dr. Safer's report, turn to

20    Page 5.

21         Do you see the heading of Dr. Safer's

22    report "Relevant Medical and Scientific Background"?

23 A.  Yes.

24 Q.  Paragraph 17. "'Gender Identity' is the medical term

25    for a person's internal, innate sense of belonging to
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1    a particular sex."

2         Did I read that correctly?

3 A.  Yes.

4 Q.  Do you see a citation to one of Dr. Safer's articles

5    in the New England Journal of Medicine in 2019?

6 A.  Yes.

7 Q.  And a citation as well to the Endocrine Society

8    Guidelines, Table 1?

9 A.  Yes.

10 Q.  Paragraph 16 of your report. "'Gender Identity' is

11    the medical term for a person's internal, innate sense

12    of belonging to a particular sex."

13         Did I read that correctly?

14 A.  Yes.

15 Q.  Are those paragraphs identical in that sentence except

16    for the lack of citation in Exhibit 1?

17 A.  Yes.

18 Q.  The next paragraph, Paragraph 17 in your report and

19    Paragraph 18 in the other report. Do you see there's

20    a paragraph that "Although the detailed mechanisms are

21    unknown, there is a medical consensus that there is a

22    significant biologic component underlying gender

23    identity"? Do you see that?

24 A.  Yes.

25 Q.  Paragraph 17 of your report reads, "A person's gender
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1    identity has a strong biological basis."

2         Do you see that?

3 A.  Yes.

4 Q.  Did you cite Dr. Safer in Footnote 1 of Exhibit 1?

5 A.  I'm sorry. I didn't -- those aren't the same, are

6    they? I didn't, no.

7 Q.  Okay. Turning the page to Paragraph 18 in your

8    report. Let's look at Paragraph 19 in Dr. Safer's

9    report. "The terms 'gender identity,' 'gender roles,'

10    and 'gender expression' refer to different things."

11         Did I read that correctly?

12 A.  Yes.

13 Q.  In Paragraph 18 of your report you say that "The terms

14    'gender role' and 'gender identity' refer to different

15    things."

16         Did I read that correctly?

17 A.  Yes.

18 Q.  Are those paragraphs identical except for the

19    reference to gender expression in Dr. Safer's report?

20 A.  Right.

21 Q.  Paragraph 20 in Dr. Safer's report. "Gender roles are

22    behaviors, attitudes, and personality traits that a

23    society (in a given culture and historical period)

24    designates as masculine or feminine and/or that

25    society associates with or considers typical of the
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1    social role of men or women."

2         Did I read that correctly?

3 A.  Yes.

4 Q.  Is the wording similar but not exactly identical to

5    your sentence in Paragraph 19?

6 A.  It's similar.

7 Q.  The second sentence in Dr. Safer's report. "The

8    convention that girls wear pink and have longer hair,

9    or that boys wear blue and have shorter hair, are

10    examples of socially constructed gender roles from a

11    particular culture and historical period."

12         Did I read that correctly?

13 A.  Yes.

14 Q.  The second sentence of your Paragraph 19. "For

15    example, the convention that girls wear pink and have

16    longer hair, or that boys wear blue and have shorter

17    hair, are example" -- "are socially constructed gender

18    roles from a particular culture and historical

19    period."

20         Did I read that correctly?

21 A.  Yes.

22 Q.  So are the -- those sentences the same except for the

23    two words "example of" in Dr. Safer's report?

24 A.  Yes.

25 Q.  In Paragraph 21 of Dr. Safer's report, let's look at
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1    the second sentence first. It says, "It is an

2    internal and largely biological phenomenon."

3         Did I read that correctly?

4 A.  Which paragraph?

5 Q.  The second sentence of Paragraph 21 in Dr. Safer's

6    report.

7 A.  Yes.

8 Q.  The first sentence of your Paragraph 20 reads, "By

9    contrast, gender identity is an internal and

10    biologically influenced phenomenon."

11         Did I read that correctly?

12 A.  Yes.

13 Q.  Are those two sentences virtually the same between

14    your report and Dr. Safer's report?

15         MS. BERG: Objection. Vague.

16 A.  They're similar.

17 BY MR. SMITH:

18 Q.  The first sentence of Dr. Safer's Paragraph 21 reads,

19    "By contrast, 'gender identity' does not refer to a

20    set of socially contingent behaviors, attitudes, or

21    personality traits that a society designates as

22    masculine or feminine."

23         Did I read that correctly?

24 A.  Yes.

25 Q.  Paragraph 20, second sentence of your report. "It
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1    does not refer to socially contingent behaviors,

2    attitudes, or personality traits."

3         Did I read that correctly?

4 A.  Yes.

5 Q.  Are those two sentences virtually the same?

6         MS. BERG: Objection. Vague.

7 A.  They're similar.

8 BY MR. SMITH:

9 Q.  If we look at Dr. Safer's Paragraph 23, do you see the

10    discussion of biological sex in Dr. Safer's

11    Paragraph 23?

12 A.  Yes.

13 Q.  On your Paragraph 24 do you see a discussion of

14    biological sex?

15 A.  Yes.

16 Q.  So let's read the second sentence of Dr. Safer's

17    Paragraph 23. "A person's sex encompasses the sum of

18    several different biological attributes, including sex

19    chromosomes, certain genes, gonads, sex hormone

20    levels, internal and external genitalia, other

21    secondary sex characteristics, and gender identity."

22         Did I read that correctly?

23 A.  Yes.

24 Q.  And the first sentence of your Paragraph 24. "From a

25    medical perspective, a person's sex is comprised of
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1    several components, including, among others, internal

2    reproductive organs, external genitalia, chromosomes,

3    hormones, gender identity, and secondary-sex

4    characteristics."

5         Did I read that correctly?

6 A.  Yes.

7 Q.  Does Paragraph 23 in Dr. Safer's report contain

8    citations again to the Endocrine Society guidelines

9    and one of his articles in the New England Journal of

10    Medicine?

11 A.  Yes.

12 Q.  Are those citations included in your Paragraph 24?

13 A.  No.

14 Q.  If we turn the page in Dr. Safer's report to

15    Paragraph 25, do you see the paragraph that begins

16    "Before puberty"?

17 A.  Yes.

18 Q.  So that paragraph reads, "Before puberty, age-grade

19    competitive sports records show minimal or no

20    differences in athletic performance between

21    non-transgender boys and non-transgender girls before

22    puberty. But after puberty, non-transgender boys and

23    men as a group have better average performance

24    outcomes in most athletic competitions when compared

25    to non-transgender girls and women as a group. Based
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1    on current research comparing non-transgender boys and

2    men with non-transgender girls and women before,

3    during, and after puberty, the primary known

4    biological driver of these average group differences

5    is testosterone starting at puberty, and not

6    reproductive biology or genetics."

7         Did I read that correctly?

8 A.  Yes.

9 Q.  Does Dr. Safer then cite to the Handelsman's 2018

10    article?

11 A.  Yes.

12 Q.  If we move forward in your report to Paragraphs 36 and

13    37. Paragraph 36 on Page 11 reads, "Before puberty,

14    girls and boys generally perform at the same level

15    with some small differences at the margins (some

16    favoring boys, some favoring girls). In contrast,

17    post-pubertal boys as a group generally begin to show

18    a significant athletic advantage over post-pubertal

19    girls due to their exposure over time to the elevated

20    levels of testosterone associated with male puberty."

21         Paragraph 37. "The biological driver of

22    these average group differences is testosterone, not

23    anatomy or genetics. Both boys and girls produce

24    testosterone. After puberty, however, boys produce

25    much higher levels of testosterone than girls, which
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1    results in increased muscle mass and muscle strength.

2    As a result, post-pubertal boys and men have an

3    athletic advantage over girls and women in many

4    sports."

5         Did I read that correctly?

6 A.  Yes.

7 Q.  The end of Paragraph 37 cites to the same 2018

8    Handelsman article as referenced in Dr. Safer's

9    Paragraph 25; is that right?

10 A.  Yes.

11 Q.  And your discussion on Paragraph 36 and 37 closely

12    follows what Dr. Safer had in Paragraph 25, doesn't

13    it?

14         MS. BERG: Objection. Vague.

15 A.  I think they -- they make similar points, but there's

16    I think less overlap in -- in those two as some of the

17    previous sentences we've discussed.

18 BY MR. SMITH:

19 Q.  Some of the previous sentences overlap exactly, don't

20    they?

21 A.  Some of them do.

22         MS. BERG: Objection. Mischaracterizes the

23    testimony.

24 A.  Some of them do.

25 BY MR. SMITH:
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1 Q.  If we'll turn, then, to Paragraph 49 in Dr. Safer's

2    report on Page 15. Do you see Paragraph 49?

3 A.  Yes.

4 Q.  Paragraph 49 in Exhibit 19 reads, "Even as applied to

5    people without intersex characteristics or 46,XY DSDs,

6    the statutory definition of 'biological sex' is

7    inconsistent with West Virginia stated goal of

8    'promot[ing] equal athletic opportunities for the

9    female sex.' By excluding girls who are transgender

10    based on 'biological sex,' and defining that term to

11    mean 'reproductive biology and genetics at birth,'

12    West Virginia categorically prevents girls who are

13    transgender from participating on girls' teams

14    regardless of whether they are pre-pubertal, receiving

15    puberty blockers, or receiving gender-affirming

16    hormone therapy. But based on current research, the

17    primary known biological cause of average differences

18    in athletic performance between non-transgender men as

19    a group and non-transgender women as a group is

20    circulating testosterone - not 'reproductive biology

21    and genetics at birth.' A person's genetic makeup and

22    internal and external reproductive anatomy are not

23    useful indicators of athletic performance and have not

24    been used in elite competition for decades."

25         Did I read that correctly?
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1 A.  Yes.

2 Q.  If we turn to Paragraph 47 in your report, Exhibit 1,

3    you see it reads, "By suggesting sex to mean only

4    biological sex determined at fertilization and

5    revealed in utero or at birth, Arizona prevents

6    Plaintiffs from participating on girls' teams because

7    they are transgender girls. But the biological driver

8    of average differences in athletic performance between

9    men and women is circulating testosterone - not a

10    person's transgender status or their biological sex

11    determined at fertilization and revealed in utero or

12    at birth. A person's genetic makeup and anatomy at

13    birth alone are not reliable indicators of athletic

14    performance."

15         Did I read that correctly?

16 A.  Yes.

17 Q.  Are all the concepts and phrasing that you used in

18    Paragraph 47 contained in Dr. Safer's Paragraph 49?

19         MS. BERG: Objection. Vague.

20 A.  I think some of -- the concepts are certainly similar.

21    The phrasing is -- is -- is obviously different.

22 BY MR. SMITH:

23 Q.  Some of the phrasing is the exact same; correct?

24         MS. BERG: Objection. Mischaracterizes the

25    testimony and the evidence.
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1 BY MR. SMITH:

2 Q.  For example, take the exact -- the last sentence.

3    "The person's genetic makeup and internal and external

4    reproductive anatomy" is how that sentence begins, and

5    your last sentence also begins "A person's genetic

6    makeup and anatomy at birth"; right?

7 A.  So three words are the same.

8 Q.  And then both sentences talk about indicators of

9    athletic performance as the crux of that sentence?

10 A.  I suppose the themes of the sentence are the same,

11    yes. But I -- I guess I'm -- I'm just trying to

12    answer your questions with -- with -- with accurate

13    answers, so . . .

14 Q.  Sure. Yeah. And all I'm asking is the words "A

15    person's genetic makeup and anatomy are not reliable

16    indicators of athletic performance" are all contained

17    in that last sentence in Dr. Safer's Paragraph 49;

18    right?

19 A.  No. I don't -- they're different. Right? I mean,

20    they're not exactly -- "A person's genetic makeup"

21    starts both sentences.

22 Q.  And then?

23 A.  But then the rest of the sentences are -- are

24    different.

25 Q.  Well, Dr. Safer talks about anatomy next; right?
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1 A.  Yes. He uses the word "anatomy."

2 Q.  And then you talk -- you talk about anatomy next?

3 A.  Yes.

4 Q.  And you talk about "not reliable indicators of

5    athletic performance"?

6 A.  Yeah. I agree that the -- the theme of the sentences

7    is the same and the first three words are the same.

8    But the rest are not. The -- it's not verbatim the

9    same.

10 Q.  I'd like to now show you what I'm going to mark as

11    Exhibit 20.

12         (Marked EXHIBIT 20 for identification)

13 BY MR. SMITH:

14 Q.  Dr. Shumer, have you seen Exhibit 20 before?

15 A.  I don't remember seeing Exhibit 20, but it doesn't

16    mean that I -- that I haven't seen it. I just don't

17    recall.

18 Q.  Is Exhibit 20 in the Boe v. Marshall case that you

19    also served as an expert witness in?

20 A.  Appears to be.

21 Q.  I'd like to direct your attention to Paragraph 22 of

22    Exhibit 20. Paragraph 22 of Exhibit 20 reads, "Any

23    attempts to 'cure' transgender individuals by forcing

24    their gender identity into alignment with their

25    assigned sex are harmful, dangerous, and ineffective.
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1    Those practices have been denounced as unethical by

2    all major professional associations of medical and

3    mental health professionals, such as WPATH, the

4    American Medical Association, the American Academy of

5    Pediatrics, the American Psychiatric Association, and

6    the American Psychological Association."

7         Did I read that correctly?

8 A.  Yes.

9 Q.  Turning to Exhibit 1, your report. Let's look at

10    Paragraph 23. Paragraph 23 in your report reads,

11    "Attempts to 'cure' transgender individuals by forcing

12    their gender identity into alignment with their birth

13    sex are harmful and ineffective. Those practices have

14    been widely denounced as unethical by all major

15    professional associations of medical and mental health

16    professionals, such as the American Medical

17    Association, the American Academy of Pediatrics, the

18    American Psychiatric Association, and the American

19    Psychological Association, among others."

20         Did I read that correctly?

21 A.  Yes.

22 Q.  Do Paragraphs 23 in your report contain virtually the

23    same language as Paragraph 22 in Dr. Rosenthal's

24    report?

25         MS. BERG: Objection. Vague.
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1 A.  Yes.

2 BY MR. SMITH:

3 Q.  Let's look next at Paragraph 18 in Dr. Rosenthal's

4    report. Dr. Rosenthal writes in Paragraph 18, "At

5    birth, newborns are assigned a sex, either male or

6    female, typically based solely on the appearance of

7    their external genitalia. For most people, that

8    assignment turns out to be accurate and their assigned

9    sex matches that person's gender identity. However,

10    for transgender people, their assigned sex does not

11    align with their gender identity. This lack of

12    alignment can create significant distress for

13    transgender individuals."

14         Did I read that correctly?

15 A.  Yes.

16 Q.  If we look at Paragraph 25 in your report on Page 8,

17    it reads, "When a child is born, a healthcare provider

18    designates the child's sex as male or female based on

19    the child's observable anatomy. For most people, that

20    initial designation (often referred to as 'assigned

21    sex') turns out to be consistent with the person's

22    gender identity. For a transgender person, however,

23    that initial designation turns out to be inaccurate

24    because it does not reflect the person's gender

25    identity."
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1         Did I read that correctly?

2 A.  Yes.

3 Q.  Does the language that you have in Paragraph 25 also

4    appear in Paragraph 18 of Dr. Rosenthal's report?

5         MS. BERG: Objection. Mischaracterizes the

6    evidence. Vague.

7 A.  So these are similar themes, but they're -- I would

8    say that they're not -- they're not exactly the same.

9 BY MR. SMITH:

10 Q.  Similar themes in the sense that the sentences follow

11    the same pattern and contain the same topics as in

12    Dr. Rosenthal's report?

13         MS. BERG: Objection. Mischaracterizes the

14    evidence.

15 A.  I think they're -- they're carrying the same message,

16    explaining the same phenomenon.

17 BY MR. SMITH:

18 Q.  Let's look at Paragraph 24 in Dr. Rosenthal's report,

19    Exhibit 20. It reads, "Due to the incongruence

20    between their assigned sex and gender identity,

21    transgender people experience varying degrees of

22    'gender dysphoria,' a serious condition listed in both

23    the American Psychiatric Association's Diagnostic and

24    Statistical Manual of Mental Disorders ('DSM-5') and

25    the World Health Organization's International
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1    Classification of Diseases ('ICD-10'), and has been

2    recognized as such for decades. It is a condition

3    that affects a small percentage of youth and adults."

4         Let's read the first sentence of your

5    Paragraph 26. "Due to the incongruence between their

6    assigned sex and gender identity, transgender people

7    experience varying degrees of gender dysphoria, a

8    serious medical condition recognized in the American

9    Psychiatric Association's Diagnostic and Statistical

10    Manual of Mental Disorders ('DSM-5-TR') and the World

11    Health Organization's International Classification of

12    Diseases ('ICD-10'), where it is referred to as

13    'gender incongruence.'"

14         Did I read that correctly?

15 A.  Yes.

16 Q.  And is that sentence I just read in your Paragraph 26

17    virtually identical to the same sentence in

18    Paragraph 24 of Dr. Rosenthal's report?

19         MS. BERG: Objection. Vague.

20 A.  They're very similar.

21 BY MR. SMITH:

22 Q.  If we look at Paragraph 26 in Dr. Rosenthal's report,

23    it reads, "Gender dysphoria is highly treatable and

24    can be effectively managed. If left untreated,

25    however, it can result in severe anxiety and
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1    depression, self-harm, and suicidality."

2         Did I read that correctly?

3 A.  Yes.

4 Q.  The end of Paragraph 26 in your report, "Gender

5    dysphoria is highly treatable and can be effectively

6    managed. If left untreated, however, it can result in

7    severe anxiety and depression, eating disorders,

8    substance abuse, self-harm, and suicidality."

9         Did I read that correctly?

10 A.  Yes.

11 Q.  Are the two sentences I just read in your Paragraph 26

12    virtually identical to the same sentence in

13    Paragraph 26 of Dr. Rosenthal's report?

14         MS. BERG: Objection. Vague.

15    Mischaracterizes the evidence.

16 A.  They're very similar.

17 BY MR. SMITH:

18 Q.  Your Paragraph 26 does not include the citation to

19    either the Spack or Olson articles that Dr. Rosenthal

20    cites, does it?

21 A.  It does not.

22 Q.  If we look at Paragraph 23 in Dr. Rosenthal's report,

23    Page 8. "For more than four decades, the goal of

24    medical treatment for transgender patients has been to

25    alleviate their distress by bringing their lives into
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1    closer alignment with their gender identity."

2         Did I read that correctly?

3 A.  Yes.

4 Q.  If we read the first sentence in your Paragraph 28.

5    "The goal of medical treatment for transgender

6    patients is to alleviate their distress by allowing

7    them to live consistently with their gender identity."

8         Did I read that correctly?

9 A.  Yes.

10 Q.  Are those two sentences -- the sentence in your

11    Paragraph 28 virtually identical to the first sentence

12    in Paragraph 23 of Dr. Rosenthal's report?

13 A.  They're very similar.

14 Q.  If we read the last sentence in Paragraph 23 of

15    Dr. Rosenthal's report. "As discussed in more detail

16    in the following section, and in the declaration of

17    Dr. Hawkins, research and clinical experience have

18    consistently shown these [sic] treatments to be safe,

19    effective, and critical to the health and well-being

20    of transgender patients."

21         Did I read that correctly?

22 A.  Yes.

23 Q.  The second sentence of your Paragraph 28. "Research

24    and clinical experience have consistently shown the

25    medical treatments for gender dysphoria to be safe and
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1    effective."

2         Did I read that correctly?

3 A.  Yes.

4 Q.  The language in your Paragraph 28 all comes from the

5    same language in Paragraph 23 of Dr. Rosenthal's

6    report, doesn't it?

7         MS. BERG: Objection. Vague.

8    Mischaracterizes the evidence.

9 A.  Very similar.

10 BY MR. SMITH:

11 Q.  Let's turn to Paragraph 27 of Dr. Rosenthal's report.

12    Do you see the sentence that reads "The prevailing

13    standards of care for the treatment of gender

14    dysphoria are developed by WPATH, which has been

15    recognized as the standard-setting organization for

16    the treatment of gender dysphoria for more than forty

17    years."

18         Did I read that correctly?

19 A.  Yes.

20 Q.  If you read the first sentence of your Paragraph 29.

21    "The prevailing standards of care for the treatment of

22    dysphoria are developed by WPATH."

23         Did I read that correctly?

24 A.  Yes.

25 Q.  Are those -- the sentence Paragraph 29 in your report
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1    identical to the words in the first part of the

2    sentence in Paragraph 27 of Dr. Rosenthal's report?

3 A.  Yes.

4 Q.  If we look next at Paragraph 29 in Dr. Rosenthal's

5    report. We read, "Together, the SOC and the Endocrine

6    Society's clinical practice guidelines constitute the

7    prevailing standards guiding the healthcare and

8    treatment of gender dysphoria."

9         Did I read that correctly?

10 A.  Yes.

11 Q.  We then write -- read throughout the rest of

12    Paragraph 29 the process by which those guidelines

13    were developed; right?

14 A.  Yes.

15 Q.  If we look at Paragraph 30 of Dr. Rosenthal's report,

16    we see that "The major professional associations of

17    medical and mental health providers in the United

18    States, including the American Medical Association,

19    American Academy of Pediatrics, American Psychiatric

20    Association, American Psychological Association, and

21    Pediatric Endocrine Society, treat those documents as

22    the prevailing standards guiding the healthcare and

23    treatment of gender dysphoria."

24         Did I read that correctly?

25 A.  Yes.
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1 Q.  If we read the last sentence of your Paragraph 29, we

2    read, "These standards have been endorsed by the major

3    professional associations of medical and mental health

4    providers in the United States, including the American

5    Medical Association, the American Academy of

6    Pediatrics, the American Psychiatric Association, the

7    American Psychological Association, and the Pediatric

8    Endocrine Society."

9         Did I read that correctly?

10 A.  Yes.

11 Q.  You used the word "endorsed" instead of prevailing

12    standards, but otherwise are those sentences virtually

13    identical between your Paragraph 29 and Rosenthal's

14    Paragraph 30?

15         MS. BERG: Objection. Mischaracterizes the

16    evidence and vague.

17 A.  They're similar.

18 BY MR. SMITH:

19 Q.  If you look at Dr. Rosenthal's Paragraph 28. The

20    first sentence reads, "The Endocrine Society is a

21    100-year-old global membership organization

22    representing professionals in the field of adult and

23    pediatric endocrinology."

24         Did I read that correctly?

25 A.  Yes.
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1 Q.  The first sentence of your Paragraph 30 says, "The

2    Endocrine Society is a 100-year-old global membership

3    organization representing professionals in the field

4    of adult and pediatric endocrinology."

5         Did I read that correctly?

6 A.  Yes.

7 Q.  Are those two sentences identical?

8 A.  Yes.

9 Q.  The second sentence of Dr. Rosenthal's Paragraph 28

10    reads, "In 2017, the Endocrine Society published its

11    second clinical practice guidelines on treatment

12    recommendations for the medical management of gender

13    dysphoria, in collaboration with Pediatric Endocrine

14    Society, the European Societies for Endocrinology and

15    Pediatric Endocrine Society, and WPATH, among others."

16         Did I read that correctly?

17 A.  Yes.

18 Q.  The second sentence of your Paragraph 30 reads, "In

19    2017, the Endocrine Society published clinical

20    practice guidelines on treatment recommendations for

21    the medical management of gender dysphoria, in

22    collaboration with the Pediatric Endocrine Society,

23    the European Societies for Endocrinology and Pediatric

24    Endocrinology, and WPATH, among others."

25         Did I read that correctly?
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1 A.  Yes.

2 Q.  Are those two sentences identical?

3         MS. BERG: Objection. Vague.

4 A.  They're either identical or very similar.

5 BY MR. SMITH:

6 Q.  I jumped ahead of myself earlier. The first sentence

7    in Paragraph 29 of Dr. Rosenthal's report says,

8    "Together, the SOC and the Endocrine Society's

9    clinical practice guidelines constitute the prevailing

10    standards guiding the healthcare and treatment of

11    gender dysphoria."

12         Did I read that correctly?

13 A.  Yes.

14 Q.  Paragraph 31 in your report says, "Together, the WPATH

15    Standards of Care and the Endocrine Society's clinical

16    practice guidelines establish the prevailing standards

17    governing the healthcare and treatment of gender

18    dysphoria in both youth and adults."

19         Did I read that correctly?

20 A.  Yes.

21 Q.  Is your Paragraph 31 virtually identical to

22    Paragraph 29 in Dr. Rosenthal's report?

23         MS. BERG: Objection. Vague and

24    mischaracterizes the evidence.

25 A.  Yes. They're similar.
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1 BY MR. SMITH:

2 Q.  Paragraph 32 of Dr. Rosenthal's report reads,

3    "Undergoing treatment to alleviate gender dysphoria is

4    commonly referred to as a transition."

5         Did I read that correctly?

6 A.  Yes.

7 Q.  Paragraph 32 in your report says, "Undergoing

8    treatment to alleviate gender dysphoria is commonly

9    referred to as transition."

10         Did I read that correctly?

11 A.  Yes.

12 Q.  Is the only difference between the two sentences the

13    word "a" between "as" and "transition" at the end of

14    that sentence?

15 A.  Yes.

16 Q.  Paragraph 32 of Dr. Rosenthal's report, second

17    sentence reads, "The transition process typically

18    includes one or more of the following three

19    components: social transition, including adopting a

20    new name, pronouns, appearance, and clothing, and

21    correcting identity documents; (ii) medical

22    transition, including puberty-delaying medication and

23    hormone-replacement therapy; and (iii) surgical

24    transition, including surgeries to alter the

25    appearance and functioning of primary- and
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1    secondary-sex characteristics."

2         Did I read that correctly?

3 A.  Yes.

4 Q.  Second sentence of your Paragraph 32. "Undergoing

5    treatment to" -- let me start over. The second

6    sentence. "The transition process typically includes

7    one or more of the following three components: (i)

8    social transition, including adopting a new name,

9    pronouns, appearance, and clothing, and correcting

10    identity documents; (ii) medical transition, including

11    puberty-suppressing medication (also sometimes

12    referred to as puberty-blocking medication) and

13    hormone-replacement therapy; and (iii) for adults,

14    surgeries to alter the appearance and functioning

15    primary- and secondary-sex characteristics."

16         Did I read that correctly?

17 A.  Yes.

18 Q.  Is Number 1 in your second sentence of Paragraph 32

19    the same as Number 1 in the second sentence of

20    Dr. Rosenthal's Paragraph 32?

21 A.  Yes.

22 Q.  In Number 2, the only difference between your

23    paragraph and Dr. Rosenthal's paragraph is your

24    parenthetical referring to puberty blocking

25    medication; is that right?
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1 A.  Yes.

2 Q.  In Number 3 you make clear that surgery is only for

3    adults, which is different than Dr. Rosenthal's

4    Number 3, is it not?

5 A.  Yes.

6 Q.  If we turn to Paragraph 36 in Dr. Rosenthal's report,

7    we read in the -- let's look at the second sentence,

8    for example, on Paragraph 36. "For example, a

9    transgender girl (someone designated male at birth

10    with a female gender identity) will experience no

11    progression of physical changes caused by

12    testosterone, including facial and body hair, an

13    Adam's apple, a deepened voice, or masculinized facial

14    structure. And in a transgender boy (someone

15    designated female at birth with a male gender

16    identity), those medications would prevent progression

17    of breast development, menstruation, and widening of

18    the hips."

19         Did I read those two sentences correctly?

20 A.  Yes.

21 Q.  If you look at your Paragraph 33 starting in the

22    second sentence. "For example, a transgender girl

23    will experience no progression of physical changes

24    caused by testosterone, including male muscular

25    development, facial and body hair, an Adam's apple, or
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1    masculinized facial structures. And in a transgender

2    boy, puberty-suppressing medication will prevent

3    breast development, menstruation, and widening of the

4    hips."

5         Did I read that correctly?

6 A.  Yes.

7 Q.  Other than the explanations of what a transgender girl

8    and a transgender boy are, are those two sentences

9    virtually identical from your Paragraph 34 -- or 33

10    with Dr. Rosenthal's Paragraph 36?

11         MS. BERG: Objection. Vague.

12    Mischaracterizes the evidence.

13 A.  They're similar.

14 BY MR. SMITH:

15 Q.  If we look at Dr. Rosenthal's Paragraph 39, we see a

16    discussion of hormone replacement therapy, and we see

17    in the second sentence of Dr. Rosenthal's

18    Paragraph 39 -- third sentence, I'm sorry, "The result

19    of this treatment is that a transgender boy has the

20    same typical levels of circulating testosterone as his

21    nontransgender male peers."

22         Did I read that correctly?

23 A.  Yes.

24 Q.  If I read the third sentence in your Paragraph 34, it

25    reads, "The result of this treatment is that a
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1    transgender boy typically has the same levels of

2    circulating testosterone as other boys."

3         Did I read that correctly?

4 A.  Yes.

5 Q.  Is your sentence in Paragraph 34 that I just read

6    virtually identical to the sentence in Paragraph 39 of

7    Dr. Rosenthal's report that I read?

8         MS. BERG: Objection. Vague.

9    Mischaracterizes the evidence.

10 A.  It's similar.

11 BY MR. SMITH:

12 Q.  The next sentence in Dr. Rosenthal's Paragraph 39

13    reads, "Similarly, a transgender girl will have the

14    same typical levels of circulating estrogen as her

15    nontransgender female peers."

16         Did I read that correctly?

17 A.  Yes.

18 Q.  The last sentence of your Paragraph 34 also begins,

19    "Similarly, a transgender girl who receives hormone

20    therapy will typically have the same levels of

21    circulating estrogen and testosterone levels as other

22    girls and significantly lower than boys who have begun

23    pubertal development."

24         Did I read that correctly?

25 A.  Yes.
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1 Q.  Is part of your sentence that I just read in

2    Paragraph 34 prior to the word "and" virtually

3    identical to the sentence I read in Paragraph 39 of

4    Dr. Rosenthal's report?

5 A.  It's similar, yes.

6 Q.  So, Dr. Shumer, of the paragraphs we read in your

7    report, Exhibit 1, none of those paragraphs cited

8    Dr. Safer's report that we marked as Exhibit 19, did

9    it?

10 A.  No.

11 Q.  None of the paragraphs in your Exhibit 1 cited

12    Dr. Rosenthal's report that we marked as Exhibit 20,

13    did they?

14 A.  No.

15 Q.  So, Dr. Shumer, help me. How did so many identical or

16    virtually identical passages from Dr. Safer's report

17    and Dr. Rosenthal's report end up in your report,

18    Exhibit 1?

19         MS. BERG: Objection. Vague.

20    Mischaracterizes the evidence.

21 A.  Well, I guess I can start by thinking about

22    Dr. Rosenthal's report. As -- as I -- as I remember

23    it, he was first retained to represent the plaintiffs

24    in -- in Alabama and then stepped away from that, and

25    I was then subsequently retained to -- to be the
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1    end -- the pediatric endocrinology expert in that

2    case, and -- and so while I didn't remember reading

3    the Rosenthal report prior to writing this report,

4    I -- I can -- I can imagine that I incorporated

5    elements of that report in writing the Alabama report

6    which formed a general structure for the introduction

7    to these topics in the report for this case. And in

8    thinking through how I was wanting to present

9    information around puberty and testosterone as it

10    relates to sports, it certainly seems that I was

11    inspired by some of the points that Dr. Safer made but

12    that not citing those in my report is something that I

13    should have done.

14 BY MR. SMITH:

15 Q.  Is it your common practice when preparing an expert

16    report to copy material wholesale from another expert

17    and pass it off as your own?

18         MS. BERG: Objection.

19 A.  It's certainly not something that I -- that I am

20    currently doing or that I think is the best way to

21    prepare an expert report, but I don't dispute that

22    the -- some of the materials and inspiration for my

23    report came from the review of colleagues that share

24    similar opinions.

25 BY MR. SMITH:
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1 Q.  In your response to my last question, you said that

2    you should have cited Dr. Safer and Dr. Rosenthal's

3    report; is that right?

4 A.  Yes.

5 Q.  Why do you think now you should have cited the reports

6    in your expert report?

7 A.  Because I believe that that's the right thing to do

8    when -- when there's material that -- that was

9    initially written by someone else that you're using to

10    make a similar point.

11 Q.  Do you think it was a mistake not to cite Dr. Safer or

12    Dr. Rosenthal in Exhibit 1, your report?

13 A.  Yes. I wish that I had.

14 Q.  Earlier and throughout the day you told me that you

15    wrote Exhibit 1 and that those were your words. Do

16    you remember that?

17 A.  Yes.

18         MS. BERG: Objection. Mischaracterizes the

19    testimony.

20 A.  I did.

21 BY MR. SMITH:

22 Q.  Do you think you should change that answer now?

23 A.  I -- I stand by the fact that I'm the author of the

24    report but certainly can see through the process of

25    going through some of those paragraphs that some of
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1    the words that -- that made up some of the paragraphs

2    were taken from or inspired by the reports from

3    Dr. Safer or Dr. Rosenthal.

4 Q.  Before we started going through the reports line by

5    line, I asked you, and I'm going to ask you again, did

6    you plagiarize Dr. Safer's report in Exhibit 1, your

7    report?

8         MS. BERG: Objection. Vague. Irrelevant.

9    Okay.

10 A.  While I stand by the material from my report, I should

11    have cited the paragraphs that you outlined. Whether

12    that constitutes plagiarism, I don't -- I don't know

13    the answer to that, if that's a legal term or a term

14    that -- that -- that -- that I have a clear definition

15    for, but -- but those materials should have been cited

16    differently.

17 BY MR. SMITH:

18 Q.  Let's use the definition that you gave me for

19    plagiarism. Do you think that what we just saw

20    between the Safer and Rosenthal reports in your

21    Exhibit 1 satisfies your own definition for

22    plagiarism?

23         MS. BERG: Objection. Mischaracterizes the

24    testimony.

25 A.  I think it's -- it's close enough to plagiarism that I
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1    wish I would have cited the materials differently.

2 BY MR. SMITH:

3 Q.  But that's not an answer to my question. Using your

4    definition of plagiarism that you gave me at the start

5    of this hour, do you think what we see in Exhibit 1

6    plagiarized Dr. Safer's report and Dr. Rosenthal's

7    report?

8         MS. BERG: Objection. Asked and answered.

9         MR. SMITH: It's a yes or no and I haven't

10    gotten a yes or a no.

11 A.  I'm not sure --

12         MS. BERG: Objection. He's already

13    answered the question. It's time to move on.

14 A.  I think I'll -- I'll keep it there.

15 BY MR. SMITH:

16 Q.  So you're not going to answer yes or no to my

17    question?

18         MS. BERG: Objection. It got asked and

19    answered. It's time to move on.

20 A.  Correct.

21 BY MR. SMITH:

22 Q.  And I know your attorney is saying to move on, but I

23    haven't got an answer to my question. I'm entitled to

24    that. Asked and answered isn't an appropriate

25    deposition objection.
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1 A.  I don't re -- I don't recall what -- what my

2    definition was. I don't know if that can be read back

3    to me or if you -- if you recall.

4         MR. SMITH: Cheri, how hard is it to go

5    back and find the answer to that question? Which

6    would have been about five minutes into this session.

7         MS. BERG: We can -- do you want to take a

8    break?

9         MR. SMITH: I don't want to take a break.

10    I want to complete this line of questioning.

11         MS. BERG: Okay. I have to run to the

12    bathroom, so can I go run to the bathroom? Take a

13    break. Five minutes.

14         MR. SMITH: I want to get an answer to this

15    question. You're welcome to leave, but I need to get

16    an answer to this question before we coach the

17    witness.

18         MS. BERG: Okay. Well, I have to go to the

19    bathroom, so --

20         MR. SMITH: Can we just stay on the record,

21    then? I won't ask any questions while you're gone.

22         MS. BERG: Stay on the record while I run

23    to the bathroom? Okay. We can keep -- we can keep

24    going. How much longer is this line of questioning?

25         MR. SMITH: Five minutes.
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1         Cheri, I'll continue, just so you don't

2    have to keep looking. Thank you for trying.

3         All right. The way I'll fix this is I'll

4    mark Exhibit 21.

5         (Marked EXHIBIT 21 for identification)

6 BY MR. SMITH:

7 Q.  Dr. Shumer, I've handed you Exhibit 21. Do you

8    recognize Exhibit 21?

9 A.  I don't think I've read it before, no.

10 Q.  Do you see the University of Michigan at the top?

11 A.  Yes.

12 Q.  Do you see on the left-hand side it says "U-M Standard

13    Practice Guide"?

14 A.  Yes.

15 Q.  Are you familiar with the Standard Practice Guide at

16    the University of Michigan?

17 A.  I don't think I've -- I've read it before, but I am

18    aware of its existence.

19 Q.  Is it a document that contains university policies and

20    procedures governing staff and students at the

21    University of Michigan?

22         MS. BERG: Objection to the use of this

23    document. It's not authenticated. The witness has

24    never seen it before. Yeah.

25 A.  That's probably true. I just -- I'm not familiar with
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1    it.

2 BY MR. SMITH:

3 Q.  Okay. In Section B of Exhibit 21, do you see

4    "Definition of Research Misconduct"?

5 A.  Yes.

6 Q.  Do you see research misconduct is defined as

7    fabrication, falsification, and plagiarism? Did I

8    read that correctly?

9 A.  Yes.

10 Q.  In B-3 you see it says, "Plagiarism: the appropriation

11    of another person's ideas, processes, results, or

12    words without giving appropriate credit."

13         Did I read that correctly?

14 A.  Yes.

15 Q.  Under this definition, do you think that your report,

16    Exhibit 1, plagiarized Exhibit 19 and 20 of Dr. Safer

17    and Dr. Rosenthal?

18         MS. BERG: Objection. This document is not

19    relevant in regards to research. This case is not

20    research or published scholarship. And my other

21    objection remains to the document. This is not

22    authenticated. There's no website on here. There's

23    no time that it was accessed.

24 BY MR. SMITH:

25 Q.  If you look at the second page, there are last updated
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1    dates at the bottom of the page. Do you see that,

2    Dr. Shumer?

3 A.  Yes.

4 Q.  Do you see it says October 6th, 2020?

5 A.  Yes.

6 Q.  Do you see the owner is the Office of the Vice

7    President for Research, University of Michigan Office

8    of Research?

9 A.  Yes.

10         MS. BERG: Again, objection. I still

11    object. There's no date as to when this was accessed.

12    Whether it's still operative is unclear. Unclear that

13    this is even from the University of Michigan.

14 A.  So in answer to your question, you know, I think that

15    while I don't believe that an expert report

16    necessarily constitutes research and -- and that --

17    that this U of M Standard Practice Guideline may or

18    may not be applicable to an expert report. Also, as

19    an expert in this case, I'm not performing duties

20    related to my role in the University of Michigan. All

21    that being said, I think that it's clear that some of

22    the words I used were used from other sources without

23    appropriate credit and that that meets this

24    definition. If it were related to research, then I

25    would say yes and I should have cited the materials,
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1    as I said before.

2 BY MR. SMITH:

3 Q.  Thank you.

4         MR. SMITH: Off the record.

5         VIDEO TECHNICIAN: Going off the video

6    record. The time is now 5:00 p.m.

7         (Recess taken at 5:00 p.m.)

8         (Back on the record at 5:07 p.m.)

9         VIDEO TECHNICIAN: Back on the video

10    record. The time is now 5:07 p.m.

11 BY MR. SMITH:

12 Q.  Dr. Shumer, just a few topics to cover before we're

13    done today.

14         I'd like to talk with you about first your

15    knowledge of the plaintiffs.

16         Have you spoken to any of the plaintiffs in

17    this case?

18 A.  No.

19 Q.  Have you spoken to any of the plaintiffs' family

20    members in this case?

21 A.  No.

22 Q.  Have you ever medically examined plaintiffs?

23 A.  No.

24 Q.  Have you ever seen plaintiffs?

25 A.  No.
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1 Q.  Have you ever observed plaintiffs playing sports?

2 A.  No.

3 Q.  Have you reviewed the medical records for the

4    plaintiffs in this case?

5 A.  No.

6 Q.  Do you know what the plaintiffs' testosterone levels

7    were at any point in their lives?

8 A.  No.

9 Q.  Do you have knowledge about plaintiffs from anyone

10    other than plaintiffs' counsel?

11 A.  No.

12 Q.  Have you independently verified everything that

13    plaintiffs' counsel has told you about the plaintiffs?

14 A.  No.

15 Q.  Have you independently verified anything that

16    plaintiffs' counsel has told you about the plaintiffs?

17         MS. BERG: Objection. Asked and answered.

18 A.  No.

19 BY MR. SMITH:

20 Q.  And just to be clear, my first question was whether

21    you independently verified everything, and my second

22    question is whether you've independently verified

23    anything that plaintiffs' counsel has asked you, so

24    it's a different question.

25 A.  I guess I have read the Complaint, which included
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1    information about the plaintiffs, but beyond that, no.

2 Q.  Is it your understanding that that Complaint was

3    prepared by plaintiffs' counsel?

4 A.  Yes.

5 Q.  Did you say earlier that you'd reviewed the bill in

6    this case passed by Arizona?

7 A.  Yes.

8 Q.  The Save Women's Sports Act, Senate Bill 1165?

9 A.  Yes.

10 Q.  Your report doesn't contain any opinions about the

11    legislative findings of Senate Bill 1165, does it?

12 A.  I'm not sure how to answer that.

13 Q.  Do you know what legislative findings are in Senate

14    Bill 1165?

15 A.  I don't know what that means.

16 Q.  Do you know if you've reviewed legislative findings

17    for Senate Bill 1165?

18 A.  I've read a document that had the -- the -- the bill,

19    but I don't -- I don't know what that -- that term

20    means.

21 Q.  So if the legislature explained why they passed a

22    bill, do you know if you've seen an explanation or

23    what's -- what's called legislative findings?

24 A.  I believe so. It has been quite a while since I've

25    reviewed this document that we're talking about, so
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1    I'm not -- I'm not -- I'm not sure, but I -- I believe

2    so if it's contained in the document that was part of

3    the packet of information that is pertaining to the --

4    the case.

5 Q.  And I haven't seen that document, so I'm not exactly

6    sure if it was in there or not. But, nevertheless,

7    you don't have any opinions about why the legislature

8    in Arizona passed Senate Bill 1165, do you?

9         MS. BERG: Objection. Vague.

10 A.  No. I can't comment on their like motivation.

11 BY MR. SMITH:

12 Q.  And you don't have any knowledge of any of the

13    testimony or evidence the legislature considered

14    before it passed Senate Bill 1165?

15 A.  No.

16 Q.  Do you have any opinions on -- about what policy a

17    legislature should pass when it comes to sports

18    participation for school sports?

19 A.  Can you say that one again?

20 Q.  Yeah. Are you attempting to present opinions about

21    what the right way to regulate school sports is and

22    how the legislature should do that?

23 A.  No.

24 Q.  Dr. Shumer, are you on an advisory committee called

25    Stand With Trans?

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 244

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 245 of 327



1 A.  Yes.

2 Q.  Is that an advocacy organization for transgender

3    issues?

4 A.  They run support groups for -- for patients in

5    Southeast Michigan primarily, so they facilitate

6    support groups, a picnic in the summer, and a lot of

7    my patients go to some of those support groups and

8    benefit from -- from them.

9 Q.  Does Stand With Trans do any advocacy work such as

10    supporting or opposing legislation?

11 A.  If they do, they don't ask my opinion about it.

12 Q.  Are you aware of executive orders that President Trump

13    has signed relating to transgender issues?

14 A.  Yes.

15         MS. BERG: Objection. Vague.

16 BY MR. SMITH:

17 Q.  Are you aware there have been three different

18    executive orders that President Trump has signed

19    relating to biological sex or the treatment of gender

20    dysphoria or participation in sports?

21 A.  Yes.

22 Q.  Are you familiar with those executive orders?

23 A.  Yes.

24 Q.  Are you an expert witness in an executive order

25    challenging the second executive order dealing with
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1    the use of puberty blockers and cross-sex hormones?

2 A.  Yes.

3 Q.  Are you an expert witness for the State of Washington

4    in that case?

5 A.  Yes.

6 Q.  And are you also an expert witness in a case

7    challenging the third executive order relating to

8    participation in school sports?

9 A.  No.

10 Q.  Do you know if that issue has now been raised in the

11    New Hampshire case in which you're an expert witness?

12 A.  I heard that from the news.

13 Q.  You haven't been contacted about that case since it --

14 A.  I have not.

15 Q.  Let me just make sure I get a clean question.

16         You haven't been contacted by the attorneys

17    or parties in that case about providing expert

18    opinions relating to that presidential executive

19    order?

20 A.  I have not.

21 Q.  You're aware that after President Trump signed the

22    executive order relating to sports that the NCAA

23    changed their policy for participation in sports?

24 A.  I did hear that.

25 Q.  Are you aware that the NCAA now requires someone to
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1    have been -- to be the biological sex of female in

2    order to compete in female sports?

3 A.  That's my understanding.

4 Q.  Dr. Shumer, have you testified in a case called Voe

5    versus Mansfield in North Carolina?

6 A.  I participated in that case. I'm not -- I'm trying

7    to -- I believe I was deposed but didn't testify.

8 Q.  Were you deposed August of 2024 in Voe v. Mansfield?

9 A.  That sounds right.

10 Q.  In Paragraph Number 14 of Exhibit 1 -- do you have

11    Exhibit 1 in front of you?

12 A.  Not yet. Thank you.

13 Q.  Paragraph 14 on Page 5, is Voe v. Mansfield listed in

14    Paragraph 14?

15 A.  No. Thank you for pointing that out. I'll be sure to

16    add it in the future.

17 Q.  Have you also been deposed in a case called Cooper

18    versus USA Powerlifting in powerlifting, Minnesota?

19 A.  Yes.

20 Q.  Was that deposition within the past four years?

21 A.  I don't -- I don't think so. And that's why I didn't

22    include it. But I -- I could be mistaken.

23 Q.  If it was within the past four years, should it have

24    been located in Paragraph 14 of your report?

25 A.  Yes.
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1 Q.  Dr. Shumer, are you a statistician?

2 A.  No.

3 Q.  Have you published any peer-reviewed articles on

4    statistical methods?

5 A.  No.

6 Q.  Do you have a degree in statistics?

7 A.  No.

8 Q.  Are you board certified in endocrinology?

9 A.  No. I'm board certified in pediatric endocrinology

10    and pediatrics.

11 Q.  Is your certification in pediatric endocrinology from

12    the State of Michigan?

13 A.  No. I'm -- I'm licensed to practice medicine in the

14    state of Michigan, but I'm board certified in

15    pediatric endocrinology by the American Board of

16    Pediatrics.

17 Q.  Do you know if the State of Michigan has a board

18    certification for endocrinology?

19 A.  They don't have a specific unique state designation

20    like that.

21 Q.  You're not a psychiatrist either?

22 A.  No.

23         MR. SMITH: Thank you, Dr. Shumer. That's

24    all the questions I have for right now.

25         THE WITNESS: Thank you.
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1         MR. SMITH: Do you have any questions,

2    Rachel?

3         MS. BERG: I do. Can we take a 20-minute

4    break so I can talk to co-counsel?

5         MR. SMITH: 20 minutes. Off the record.

6         VIDEO TECHNICIAN: Going off the video

7    record. The time is now 5:15 p.m.

8         (Recess taken at 5:15 p.m.)

9         (Back on the record at 5:25 p.m.)

10         VIDEO TECHNICIAN: Back on the video

11    record. The time is 5:25 p.m.

12             EXAMINATION

13 BY MS. BERG:

14 Q.  Dr. Shumer, can you please turn to Exhibit -- what's

15    been marked as Exhibit 1?

16 A.  Yes.

17 Q.  And turn to Paragraph 12. And the second sentence of

18    Paragraph 12 says -- or let me just read the whole --

19    whole thing. "In preparing this report, I reviewed

20    the text of Senate Bill 1165 at issue in this matter.

21    I also relied on my scientific education and training,

22    my research experience, and my knowledge of the

23    scientific literature in the pertinent fields. The

24    materials I have relied upon in preparing this report

25    are the same types of materials that experts in my
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1    field of study regularly rely upon when forming

2    opinions on these subjects."

3         Is that accurate?

4 A.  Yes.

5 Q.  Let's turn to Paragraphs -- Page 6, the heading

6    "Medical and Scientific Background on Gender Identity

7    and Gender Dysphoria."

8         Do your opinions I'm going to just say in

9    this section reflect the standards of care for the

10    treatment of gender dysphoria as reflected by the

11    Endocrine Society Clinical Practice Guidelines and the

12    WPATH Standards of Care 8?

13 A.  Yes.

14 Q.  If we can move to the next section, which is titled --

15    Page 9, titled "The Medical Treatment of Gender

16    Dysphoria in Adolescents."

17         Do your opinions in this section reflect

18    the Endocrine Society Clinical Practice Guidelines as

19    well as the WPATH Standards of Care 8?

20 A.  Yes.

21 Q.  We talked earlier about social transition. If a -- if

22    a transgender girl is living her life as -- living as

23    a girl in all aspects of her life and that the social

24    transition has been part of her treatment for gender

25    dysphoria, would it conflict with that treatment to be
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1    required to play on a boys' sports team?

2 A.  Yes.

3 Q.  Can we turn to the section in Exhibit 1, your report,

4    the section regarding plaintiffs on Page 13,

5    "Plaintiffs and Arizona's Ban on Transgender Girls in

6    Sports"?

7 A.  Yes.

8 Q.  Are you providing an expert opinion on whether

9    plaintiffs have a competitive advantage, athletic

10    advantage?

11 A.  Yes.

12         MR. SMITH: Object to form.

13    Mischaracterizes earlier testimony.

14 BY MS. BERG:

15 Q.  Are you an expert in parsing out what's considered

16    fair and unfair with regards to athletic advantage in

17    specific sports at specific grade levels?

18 A.  No.

19 Q.  But as you've -- your opinions in this section

20    "Plaintiffs and Arizona's [Sports] Ban on Transgender

21    Girls in Sports," you provide an expert opinion on

22    whether the plaintiffs have a competitive advantage?

23 A.  Yes.

24         MR. SMITH: Objection to form.

25 BY MS. BERG:
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1 Q.  We've talked about the normal age when it's considered

2    normal to start puberty. What would be considered

3    atypical age to start puberty in girls?

4 A.  In someone assigned female at birth?

5 Q.  Correct.

6 A.  It would be unusual to start puberty before age 8.

7 Q.  And what about in someone assigned male at birth?

8 A.  Before age 9.

9 Q.  Okay. I want to go back to the section "Medical and

10    Scientific Background on Gender Identity and Gender

11    Dysphoria."

12         Are the paragraphs in this section well

13    established in the scientific community?

14         MR. SMITH: Objection to form.

15 A.  Yes.

16 BY MS. BERG:

17 Q.  Let's go to the next section, "The Medical Treatment

18    of Gender Dysphoria in Adolescents."

19         Are the opinions in this section well

20    established by the scientific community?

21         MR. SMITH: Object to form. Lacks

22    foundation.

23 A.  Yes.

24 BY MS. BERG:

25 Q.  Do you stand by the expert testimony in your expert
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1    report?

2 A.  Yes.

3 Q.  Do you believe that these concepts in your expert

4    report are -- let me start over.

5         Do you believe that the concepts in your

6    expert report are well supported by the scientific

7    literature, including, but not limited to, the

8    Endocrine Society Clinical Practice Guidelines and the

9    WPATH Standards of Care?

10         MR. SMITH: Object to form. Lacks

11    foundation.

12 A.  Yes.

13 BY MS. BERG:

14 Q.  Are all of the opinions contained in your expert

15    report information that's well supported in pediatric

16    endocrinology?

17 A.  Yes.

18 Q.  To the extent that you might have reviewed reports by

19    Dr. Safer and Dr. Rosenthal, did you deliberately omit

20    any statements from those reports that would have

21    changed your findings in this case?

22 A.  No.

23         MS. BERG: I have nothing further.

24             RE-EXAMINATION

25 BY MR. SMITH:

Daniel Shumer, M.D.
February 18, 2025

U.S. LEGAL SUPPORT, INC
713-653-7100

Daniel Shumer, M.D.
February 18, 2025 253

U.S. LEGAL SUPPORT, INC
713-653-7100

Case 4:23-cv-00185-JGZ     Document 265-1     Filed 03/05/25     Page 254 of 327



1 Q.  Dr. Shumer, do you know if Arizona requires anyone to

2    play school sports?

3 A.  I do not know, but I would imagine that they don't

4    require anyone to play school sports.

5         MR. SMITH: That's all I have. No further

6    questions from me. Anything from you, Rachel?

7         MS. BERG: No.

8         VIDEO TECHNICIAN: Going off the video

9    record. The time is now 5:32 p.m.

10         (Deposition concluded at 5:32 p.m.

11         Signature of the witness was requested.
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1 
 

Exhibit 5 – Side-by-Side Comparisons of Dr. Shumer’s Report (Ex. 2) and Reports by Dr. 
Rosenthal (Ex. 3) and Dr. Safer (Ex. 4) 

 
 

Dr. Rosenthal’s April 19, 2022 Declaration 
(publicly filed April 21, 2022) (Ex. 3) 

Dr. Shumer’s October 10, 2024 Report  
(Ex. 2) 

¶ 22: Any attempts to “cure” transgender 
individuals by forcing their gender identity 
into alignment with their assigned sex are 
harmful, dangerous, and ineffective. Those 
practices have been denounced as unethical 
by all major professional associations of 
medical and mental health professionals, 
such as WPATH, the American Medical 
Association, the American Academy of 
Pediatrics, the American Psychiatric 
Association, and the American 
Psychological Association. 

¶ 23: Attempts to “cure” transgender 
individuals by forcing their gender identity 
into alignment with their birth sex are 
harmful and ineffective. Those practices 
have been widely denounced as unethical 
by all major professional associations of 
medical and mental health professionals, 
such as the American Medical Association, 
the American Academy of Pediatrics, the 
American Psychiatric Association, and the 
American Psychological Association, among 
others. 

¶ 18: At birth, newborns are assigned a sex, 
either male or female, typically based solely 
on the appearance of their external 
genitalia. For most people, that assignment 
turns out to be accurate and their assigned 
sex matches that person’s gender identity. 
However, for transgender people, their 
assigned sex does not align with their 
gender identity. 

¶ 25: When a child is born, a healthcare 
provider designates the child’s sex as male or 
female based on the child’s observable 
anatomy. For most people, that initial 
designation (often referred to as “assigned 
sex”) turns out to be consistent with the 
person’s gender identity. For a transgender 
person, however, that initial designation 
turns out to be inaccurate because it does not 
reflect the person’s gender identity. 

¶ 24: Due to the incongruence between 
their assigned sex and gender identity, 
transgender people experience varying 
degrees of “gender dysphoria,” a serious 
condition listed in both the American 
Psychiatric Association’s Diagnostic and 
Statistical Manual of Mental Disorders 
(“DSM-5”) and the World Health 
Organization’s International Classification 
of Diseases (“ICD-10”), and has been 
recognized as such for decades. 

¶ 26: Due to the incongruence between 
their assigned sex and gender identity, 
transgender people experience varying 
degrees of gender dysphoria, a serious 
medical condition recognized in the 
American Psychiatric Association’s 
Diagnostic and Statistical Manual of 
Mental Disorders (“DSM-5-TR”) and the 
World Health Organization’s 
International Classification of Diseases 
(“ICD-10”), where it is referred to as “gender 
incongruence.” 

¶ 26: Gender dysphoria is highly treatable 
and can be effectively managed. If left 
untreated, however, it can result in severe 
anxiety and depression, self-harm, and 
suicidality. Spack NP, Edwards-Leeper L, 
Feldmain HA, et al. Children and adolescents 

¶ 26: Gender dysphoria is highly treatable 
and can be effectively managed. If left 
untreated, however, it can result in severe 
anxiety and depression, eating disorders, 
substance abuse, self-harm, and suicidality. 
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with gender identity disorder referred to a 
pediatric medical center. Pediatrics. 2012; 
129(3):418-425. Olson KR, Durwood L, 
DeMeules M, McLaughlin KA. Mental health 
of transgender children who are supported in 
their identities. Pediatrics. 2016; 137:1-8. 
¶ 23: For more than four decades, the goal of 
medical treatment for transgender patients 
has been to alleviate their distress by 
bringing their lives into closer alignment 
with their gender identity. The specific 
treatments prescribed are based on 
individualized assessment conducted by 
medical providers in consultation with the 
patient’s treating mental health provider. As 
discussed in more detail in the following 
section, and in the declaration of Dr. 
Hawkins, research and clinical experience 
have consistently shown those treatments 
to be safe, effective, and critical to the health 
and well-being of transgender patients. 

¶ 28: The goal of medical treatment for 
transgender patients is to alleviate their 
distress by allowing them to live 
consistently with their gender identity. 
Research and clinical experience have 
consistently shown the medical treatments 
for gender dysphoria to be safe and effective. 

¶ 27: The prevailing standards of care for 
the treatment of gender dysphoria are 
developed by WPATH, which has been 
recognized as the standard-setting 
organization for the treatment of gender 
dysphoria for more than forty years. 

¶ 29: The prevailing standards of care for 
the treatment of gender dysphoria are 
developed by WPATH. 

¶ 29: As a result, the SOC and the Endocrine 
Society’s clinical practice guidelines reflect 
the consensus of experts in the field of 
transgender medicine, based on the best 
available science and clinical experience. 
 

¶ 29: The WPATH Standards of Care 
represent expert consensus for clinicians 
related to medical care for transgender 
people, based on the best science and 
clinical experience. 

¶ 30: The major professional associations of 
medical and mental health providers in the 
United States, including the American 
Medical Association, American Academy of 
Pediatrics, American Psychiatric 
Association, American Psychological 
Association, and Pediatric Endocrine 
Society, treat those documents as the 
prevailing standards guiding the healthcare 
and treatment of gender dysphoria. 

¶ 29: These standards have been endorsed 
by the major professional associations of 
medical and mental health providers in the 
United States, including the American 
Medical Association, the American 
Academy of Pediatrics, the American 
Psychiatric Association, the American 
Psychological Association, and the 
Pediatric Endocrine Society. 
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¶ 28: The Endocrine Society is a 100-year-
old global membership organization 
representing professionals in the field of 
adult and pediatric endocrinology. In 2017, 
the Endocrine Society published its second 
clinical practice guidelines on treatment 
recommendations for the medical 
management of gender dysphoria, in 
collaboration with Pediatric Endocrine 
Society, the European Societies for 
Endocrinology and Pediatric 
Endocrinology, and WPATH, among 
others. Hembree WC, Rosenthal SM, et al. 
Endocrine Treatment of Gender 
Dysphoria/Gender Incongruent Persons: An 
Endocrine Society Clinical Practice 
Guideline. J Clin Endocrinol Metab 2017; 
102: 3869–3903. 

¶ 30: The Endocrine Society is a 100-year-
old global membership organization 
representing professionals in the field of 
adult and pediatric endocrinology. In 2017, 
the Endocrine Society published clinical 
practice guidelines on treatment 
recommendations for the medical 
management of gender dysphoria, in 
collaboration with the Pediatric Endocrine 
Society, the European Societies for 
Endocrinology and Pediatric 
Endocrinology, and WPATH, among 
others. 

¶ 29: Together, the SOC and the Endocrine 
Society’s clinical practice guidelines 
constitute the prevailing standards guiding 
the healthcare and treatment of gender 
dysphoria. 

¶ 31: Together, the WPATH Standards of 
Care and the Endocrine Society’s clinical 
practice guidelines establish the prevailing 
standards governing the healthcare and 
treatment of gender dysphoria in both youth 
and adults. 

¶ 32: Undergoing treatment to alleviate 
gender dysphoria is commonly referred to 
as a transition. The transition process 
typically includes one or more of the 
following three components: (i) social 
transition, including adopting a new name, 
pronouns, appearance, and clothing, and 
correcting identity documents; (ii) medical 
transition, including puberty-delaying 
medication and hormone-replacement 
therapy; and (iii) surgical transition, 
including surgeries to alter the appearance 
and functioning of primary- and 
secondary-sex characteristics. 

¶ 32: Undergoing treatment to alleviate 
gender dysphoria is commonly referred to 
as transition. The transition process 
typically includes one or more of the 
following three components: (i) social 
transition, including adopting a new name, 
pronouns, appearance, and clothing, and 
correcting identity documents; (ii) medical 
transition, including puberty-suppressing 
medication (also sometimes referred to as 
puberty-blocking medication) and hormone-
replacement therapy; and (iii) for adults, 
surgeries to alter the appearance and 
functioning primary- and secondary-sex 
characteristics. Surgery is rarely indicated 
for transgender minors.  

¶ 36: Those medications work by temporarily 
pausing endogenous puberty and, therefore, 
limiting the influence of a person’s 
endogenous sex hormones on their body. For 

¶ 33: At the onset of puberty, adolescents 
diagnosed with gender dysphoria may be 
prescribed puberty-suppressing medications 
(gonadotrophin-releasing hormone agonists or 
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example, a transgender girl (someone 
designated male at birth with a female gender 
identity) will experience no progression of 
physical changes caused by testosterone, 
including facial and body hair, an Adam’s 
apple, a deepened voice, or masculinized 
facial structures. And in a transgender boy 
(someone designated female at birth with a 
male gender identity), those medications 
would prevent progression of breast 
development, menstruation, and widening 
of the hips. This prevents a transgender 
adolescent from experiencing the severe 
psychological distress of developing 
permanent, unwanted physical 
characteristics that do not align with the 
adolescent’s gender identity.  

GnRHa) to prevent the distress of 
developing physical characteristics that 
conflict with the adolescent’s gender 
identity. For example, a transgender girl 
will experience no progression of physical 
changes caused by testosterone, including 
male muscular development, facial and body 
hair, an Adam’s apple, or masculinized 
facial structures. And in a transgender boy, 
puberty-suppressing medication will 
prevent breast development, menstruation, 
and widening of the hips. 

¶ 39: For many transgender youth, it is 
medically necessary for them to begin 
hormone-replacement therapy with either 
testosterone or estrogen. That treatment 
induces the physical changes of the puberty 
associated with the patient’s gender 
identity. The result of this treatment is that 
a transgender boy has the same typical 
levels of circulating testosterone as his 
nontransgender male peers. Similarly, a 
transgender girl will have the same typical 
levels of circulating estrogen as her 
nontransgender female peers. 

¶ 34: Thereafter, the treating provider may 
prescribe cross-sex hormones to induce the 
puberty associated with the adolescent’s 
gender identity. This treatment is referred to 
as hormone therapy. The result of this 
treatment is that a transgender boy 
typically has the same levels of circulating 
testosterone as other boys. Similarly, a 
transgender girl who receives hormone 
therapy will typically have the same levels 
of circulating estrogen and testosterone 
levels as other girls and significantly lower 
than boys who have begun pubertal 
development. 
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¶ 17: “Gender identity” is the medical term 
for a person’s internal, innate sense of 
belonging to a particular sex. See Endocrine 
Society Guidelines, Tbl.1 and Safer JD, 
Tangpricha V. Care of transgender persons. N 
Engl J Med 2019; 381:2451–2460, Tbl.1. 

¶ 16: “Gender identity” is the medical term 
for a person’s internal, innate sense of 
belonging to a particular sex. Everyone has 
a gender identity. 

¶ 18: A person’s gender identity is durable 
and cannot be changed by medical 
intervention. 

¶ 21: A person’s gender identity is innate 
and cannot be changed, including by 
medical or psychological intervention. 
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¶ 19: The terms “gender identity,” “gender 
roles,” and “gender expression” refer to 
different things. 

¶ 18: The terms “gender role” and “gender 
identity” refer to different things. 

¶ 20: Gender roles are behaviors, attitudes, 
and personality traits that a society (in a 
given culture and historical period) 
designates as masculine or feminine and/or 
that society associates with or considers 
typical of the social role of men or women. 
See Endocrine Society Guidelines Tbl.1. The 
convention that girls wear pink and have 
longer hair, or that boys wear blue and 
have shorter hair, are examples of socially 
constructed gender roles from a particular 
culture and historical period. 

¶ 19: Gender roles are behaviors, attitudes, 
and personality traits that a particular 
society considers masculine or feminine, or 
associates with male or female social roles. 
For example, the convention that girls wear 
pink and have longer hair, or that boys 
wear blue and have shorter hair, are 
socially constructed gender roles from a 
particular culture and historical period. 

¶ 21: By contrast, “gender identity” does 
not refer to a set of socially contingent 
behaviors, attitudes, or personality traits 
that a society designates as masculine or 
feminine. It is an internal and largely 
biological phenomenon. 

¶ 20: By contrast, gender identity is an 
internal and biologically influenced 
phenomenon. It does not refer to socially 
contingent behaviors, attitudes, or 
personality traits. 

¶ 23: A person’s sex encompasses the sum of 
several different biological attributes, 
including sex chromosomes, certain genes, 
gonads, sex hormone levels, internal and 
external genitalia, other secondary sex 
characteristics, and gender identity. 

¶ 24: From a medical perspective, a person’s 
sex is comprised of several components, 
including, among others, internal 
reproductive organs, external genitalia, 
chromosomes, hormones, gender identity, 
and secondary-sex characteristics.  

¶ 25: Before puberty, age-grade competitive 
sports records show minimal or no 
differences in athletic performance between 
non-transgender boys and non-transgender 
girls before puberty. But after puberty, non-
transgender boys and men as a group have 
better average performance outcomes in 
most athletic competitions when compared to 
non-transgender girls and women as a 
group.  

¶ 36: Before puberty, girls and boys 
generally perform at the same level with 
some small differences at the margins 
(some favoring boys, some favoring girls). In 
contrast, post-pubertal boys as a group 
generally begin to show a significant athletic 
advantage over post-pubertal girls due to 
their exposure over time to the elevated levels 
of testosterone associated with male puberty. 

¶ 25: Based on current research comparing 
non-transgender boys and men with non-
transgender girls and women before, during, 
and after puberty, the primary known 
biological driver of these average group 
differences is testosterone starting at 

¶ 37. The biological driver of these average 
group differences is testosterone, not 
anatomy or genetics. 
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puberty, and not reproductive biology or 
genetics.  
¶ 49: By excluding girls who are transgender 
based on “biological sex,” and defining that 
term to mean “reproductive biology and 
genetics at birth,” West Virginia 
categorically prevents girls who are 
transgender from participating on girls’ 
teams regardless of whether they are pre-
pubertal, receiving puberty blockers, or 
receiving gender-affirming hormone therapy. 
But based on current research, the primary 
known biological cause of average 
differences in athletic performance 
between nontransgender men as a group 
and non-transgender women as a group is 
circulating testosterone—not “reproductive 
biology and genetics at birth.” A person’s 
genetic makeup and internal and external 
reproductive anatomy are not useful 
indicators of athletic performance and have 
not been used in elite competition for 
decades. 

¶ 47: By suggesting sex to mean only 
biological sex determined at fertilization 
and revealed in utero or at birth, Arizona 
prevents Plaintiffs from participating on 
girls’ teams because they are transgender 
girls. But the biological driver of average 
differences in athletic performance 
between men and women is circulating 
testosterone—not a person’s transgender 
status or their biological sex determined at 
fertilization and revealed in utero or at 
birth. A person’s genetic makeup and 
anatomy at birth alone are not reliable 
indicators of athletic performance. 
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